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DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Office  of  Education  ^ 

45  CFR  Part  170 

Financial  Assistance  for  Construction, 
Reconstruction,  or  Renovation  of 
Higher  Education  Facilities 

agency:  Office  of  Education,  HEW. 
action:  Final  and  Interim  Final 
Regulations. 

summary:  The  Commissioner  of 
Education  issues  final  and  interim  final 
regulations  governing  programs  of 
Financial  Assistance  for  Construction, 
Reconstruction,  or  Renovation  of  Higher 
Education  Facilities.  The  final 
regulations  implement  amendments  to 
the  statute  made  by  Pub.  L.  94-482  and 
Pub.  L.  95-43.  The  interim  final 
regulations  contain  criteria  and  other 
provisions  governing  the  award  of 
grants  for  removal  of  architectural 
barriers  to  the  handicapped  who  have 
mobility  impairments. 

OATES:  Effective  date:  These  regulations 
are  expected  to  take  effect  45  days  after 
they  are  transmitted  to  the  Congress. 
Regulations  are  usually  transmitted  to 
the  Congress  several  days  before  they 
are  published  in  the  Federal  Register. 
The  effective  date  is  changed  if 
Congress  disapproves  the  regulations  or 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Office  of 
Education  contact  person. 

Comment  closing  date  on  interim  final 
regulations:  June  30, 1980. 

ADDRESSES:  Any  comments  or  questions 
concerning  these  regulations  should  be 
addressed  to  Mr.  Thomas  F.  McAnallen, 
U.S.  Office  of  Education  (Room  3716, 
ROB-3),  400  Maryland  Avenue,  S.W., 
Washington,  D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  F.  McAnallen.  Telephone: 
(202)  245-3253. 

SUPPLEMENTARY  INFORMATION: 

Waiver  of  Proposed  Rulemaking 
Procedures 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)), 
it  has  been  the  practice  of  the  Office  of 
Education  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  The  Office  of  Education 
then  reviews  these  comments  and 
makes  appropriate  changes  before 
republishing  the  regulations  in  final 
form.  For  the  reasons  described  in  the 
following  paragraphs,  the  use  of  that 
practice  in  connection  with  the 
provisions  of  these  regulations  dealing 


with  grants  for  die  removal  of 
architectural  barriers  to  the 
handicapped  is  impracticable  and 
contrary  to  the  public  interest  under  5 
U.S.C.  553(b). 

On  August  12, 1977,  the  Office  of 
Education  published  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  (42  FR  40926)  proposing 
to  amend  the  regulations  governing 
grant  and  loan  assistance  programs  for 
the  construction,  reconstruction,  and 
renovation  of  academic  facilities  under 
Title  VII  of  the  Higher  Education  Act 
(HEA)  of  1965,  as  amended.  This  notice 
of  proposed  rulemaking  was  primarily 
for  the  purpose  of  amending  the 
regulations  to  reflect  the  provisions  of 
the  Education  Amendments  of  1976, 
including  establishment  of  a  new 
authority  for  reconstruction  and 
renovation  assistance  under  Title  VII, 
Part  E  of  HEA. 

The  Congress  appropriated  $25  million 
for  the  fiscal  year  ending  September  30, 
1980,  for  renovation  grants  for  the 
removal  of  architectural  barriers. 
Subsequently,  the  President  has 
proposed  that  the  entire  $25  million  be 
rescinded  as  part  of  the  effort  to  balance 
the  budget.  If  the  Congress  denies  that 
request,  however,  it  is  necessary  to  have 
these  regulations  to  establish  criteria 
and  other  provisions  for  administration 
of  this  special  program.  If  the  Congress 
approves  the  I^esident’s  proposal  that  it 
rescind  the  $25  million  for  the  removal 
of  architectural  barriers  to  the 
handicapped,  a  notice  to  the  public  will 
be  published  in  the  Federal  Register. 

The  renovation  grant  program  is 
administered  under  the  authority 
established  in  Title  VII,  Part  A  of  HEA, 
which  is  a  State  formula  grant  program. 
For  a  State  to  participate  in  the  program, 
it  must  develop  a  State  plan  that  will  be 
used  for  ranking  applications  and 
reconunending  grants  within  the  State. 
This  State  plan  must  be  approved  by  the 
Commissioner  of  Education  before  the 
State  may  notify  prospective  applicants 
of  closing  dates  for  filing  applications. 
Since  these  steps  are  contingent  upon 
publication  of  regulations,  there  is  not 
sufficient  time  to  follow  proposed 
rulemaking  procedures  that  are  normally 
required  and  still  award  all  grants 
before  the  end  of  fiscal  year  1980,  as  the 
Office  of  Education  is  currently 
obligated  to  do. 

To  provide  sufficient  time  to  award 
renovation  grants  by  the  end  of  fiscal 
year  1980,  the  Commissioner  is  issuing 
regulations  governing  all  of  the  Title  Vn 
construction  assistance  programs. 

Interested  parties  are  invited  to 
submit  comments  and  suggestions,  but 
only  on  those  provisions  governing  the 
award  of  funds  to  remove  architectural 


barriers  to  the  handicapped.  All 
comments  and  suggestions  must  be 
received  no  later  than  June  30, 1980. 

Summary  of  Changes 

The  original  NPRM  published  in 
.  August,  1977  has  been  modified  by  these 
regulations  for  four  basic  reasons: 

(1)  The  regulations  have  been 
rewritten  for  the  purpose  of 
simplification  and  clarification. 

(2)  Changes  were  made  to  reflect  the 
technical  amendments  under  Pub.  L.  95- 
43  enacted  Jime  l6, 1977. 

(3)  The  regulations  have  been 
amended  as  a  result  of  comments  and 
suggestions  received  in  response  to  the 
NPRM. 

(4)  Amendments  have  been  made  to 
provide  additional  rules  specifically  for 
the  program  of  renovation  grants  for 
removal  of  architectural  barriers  to  the 
handicapped. 

For  a  project  proposing  to  remove 
architectural  barriers,  the  regulations 
require  that  the  proposed  project 
advance  program  accessibility  for  the 
handicapped  as  required  by  regulations 
(45  CFR  Part  84)  issued  under  Section 
504  of  the  Rehabilitation  Act  of  1973  (see 
House  Report  96-244,  page  85).  In 
addition  the  regulations  in  this  part  (45 
CFR  Part  170)  specify  a  threshold  cost 
requirement  for  participation.  The 
regulations  include  specific  criteria  and 
other  provisions  for  the  ranking  of 
applications.  These  provisions  (1)  limit 
eligibility  to  applicants  with  the  greatest 
cost  burdens,  and  (2)  assure  that  the 
Federal  funds  will  be  used  for  projects 
having  the  greatest  impact  in  meeting 
the  requirements  of  Section  504. 

A.  Summary  of  Changes  Required  by 
the  Technical  Amendments  (Pub.  L.  95- 
43). 

§  170.1  Definitions. 

The  technical  amendments  require  the 
Commissioner  to  determine  the  period  of 
Federal  interest  in  facilities 
reconstructed  or  renovated  under  the 
authority  of  Title  VII  E.  In  the  case  of  a 
grant,  this  period  is  defined  as  10  years. 
In  the  case  of  a  loan,  it  is  defined  as  the 
period  during  which  the  loan  is 
outstanding. 

§  170.8  Grants  and  loans  for 
reconstruction  and  renovation  projects 
authorized  under  Title  VII E  of  the  Act. 

The  technical  amendments  further 
provide  that  the  Commissioner  may 
recover,  for  any  imauthorized  use  of  an 
assisted  facility  during  the  period  of 
Federal  interest,  an  amount  representing 
the  depreciated  value  of  the 
improvements  made  with  a  grant  or  loan 
under  Title  VII E.  The  regulations 
provide  that  for  this  purpose  the 
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Commissioner  computes  the  depreciated 
value  of  the  improvement  by  the 
straight-line  method  over  the  requisite 
period  of  years  from  the  date  of 
completion  of  the  improvement. 

§  170.14  Criteria  for  determining 
relative  priorities  of  eligible  projects; 
and  §  170.15  Conditions  for  grant 
approval. 

The  technical  amendments  provide 
that  funds  appropriated  under  Title  VII 
A  for  purposes  authorized  by  Title  VII E 
may  be  used  without  regard  to  whether 
the  awards  would  increase  or  create 
enrollment  capacity,  health  care 
capacity,  or  capacity  to  carry  out 
extension  and  continuing  education 
programs.  Appropriate  amendments 
have  been  made  in  §  170.14  and  §  170.15 
to  indicate  this. 

Title  VII B  Grants  for  Construction, 
Reconstruction,  or  Renovation  of 
Graduate  Academic  Facilities. 

The  technical  amendments  require 
that  all  grants  for  reconstruction  or 
renovation  of  undergraduate  or  graduate 
facilities,  if  made  for  any  of  the 
purposes  authorized  by  Title  VII E,  must 
be  made  from  funds  appropriated  under 
Title  VII  A.  Accordingly,  all  references 
to  Title  VII E  have  been  deleted  from 
§  170.42(b)  (Submission  of  application) 
and  §  170.43  (Facilities  panel). 

B.  Summary  of  Comments  and 
Responses  Relating  to  the  NPRM. 

The  following  is  a  summary  of 
comments  and  suggestions  regarding  the 
NPRM  and  the  Commissioner’s 
responses  to  them.  The  section  numbers 
and  titles  correspond  to  those  used  in 
these  final  regulations. 

§  170.6  Determination  of  costs  eligible 
for  Federal  assistance. 

Comment.  One  commenter  favored 
the  deletion  in  § '170.6(b)(6)  of  the 
provisions  specifying  the  ineligibility  of 
any  project  cost  relating  to  contracts 
entered  into  before  the  date  an 
application  is  filed  and  before  the 
concurrence  of  the  Commissioner  in  the 
award  of  the  contracts. 

Because  some  institutions  have 
already  undertaken  projects  to  bring 
facilities  into  conformance  with  Section 
504  of  the  Rehabilitation  Act  of  1973,  as 
required  imder  Department  of  Health, 
Education,  and  Welfare  regulations,  the 
commenter  stated  that  it  would  be 
unfair  to  exclude  projects  from  Federal 
funding  because  they  were  undertaken 
prior  to  the  Commissioner’s  review  and 
concurrence  in  the  application  and 
contract  award. 

Response.  No  change  has  been  made 
in  §  170.6(b)(6).  These  are  long-standing 
provisions  derived  from  many  years  of 


experience  under  the  construction 
programs. 

In  addition,  funding  of  already 
completed  projects  could  have  Ae  effect 
of  e3(hausting  scarce  program  funds  at 
the  expense  of  other  projects  that 
cannot  commence  without  Federal 
assistance. 

However,  the  Commissioner  is  aware 
that  there  are  institutions  that  have 
already  undertaken  projects  to  bring 
facilities  into  conformance  with  Section 
504  of  the  Rehabilitation  Act  of  1973  and 
its  implementing  regulations.  The 
Commissioner  recognizes  these  efforts, 
not  by  declaring  these  past  costs  eligible 
for  Federal  assistance,  but  by  including 
in  State  plan  selection  criteria  a 
criterion  that  requires  a  State  to  award 
extra  points  based  on  costs  already 
incurred  by  applicants  that  have 
completed  projects  for  the  removal  of 
architectural  barriers  in  compliance 
with  Section  504. 

In  addition,  in  determining  an 
institution’s  eligibility  for  participation 
in  the  program,  the  insttiution  includes 
costs  incurred  for  the  removal  of 
architectural  barriers  to  the  mobility 
impaired  after  June  3, 1977  but  prior  to 
the  date  on  which  the  institution  filed  an 
application. 

§  170.8  Grants  and  loans  for 
reconstruction  and  renovation  projects 
authorized  by  Title  VII E  of  the  Act. 

Comment.  One  commenter  noted  that 
§  170.6(b)(2)  (i)  and  (ii)  contain  no 
specific  method  for  determining  costs 
directly  or  indirectly  related  to  energy 
conservation  projects  authorized  under 
Title  VII E. 

Response.  No  change  has  been  made. 
Not  only  energy  conservation  projects, 
but  combinations  of  projects  within  the 
three  types  of  projects  authorized  by 
Title  VII E  may  be  approved  for  funding 
depending  on  the  purpose  for  which 
Congress  appropriates  funds  in  a  given 
year.  This  potential  variety  of  projects 
makes  it  extremely  difficult,  if  not 
impossible,  to  include  a  specific 
definition  of  related  costs  in  the  basic 
regulations. 

Accordingly,  cost  eligibility 
determinations  will  be  on  a  case-by¬ 
case  basis,  as  part  of  the  application 
review  process,  with  a  reliance  on 
engineering  expertise  to  ascertain  that 
costs  are  not  excessive  and  are 
generally  required  for  the  project. 
However,  depending  on  the  purpose  for 
which  funds  may  be  appropriated  in  any 
given  year,  these  regulations  may  be 
amended  to  include  cost  eligibility 
guidelines  as  necessary. 

Comment.  One  commenter  noted  that, 
while  §  170.6(c)(l)(i)  provides  that  an 
institution  must  accomplish  certain 


energy  conservation  measures  before 
filing  an  application,  the  specific 
measures  to  be  taken  are  not  spelled  out 
in  the  regulations. 

Response.  No  change  has  been  made. 
The  Commissioner  does  not  consider  it 
appropriate  to  include  in  the  regulations 
the  list  of  energy  conservation  measures 
that  a  prospective  applicant  may  be 
expected  to  take  prior  to  filing  an 
application.  Were  the  Commissioner  to 
prescribe  these  measures,  problems 
could  arise  because  some  measures  may 
be  appropriate  for  one  applicant  and 
completely  inappropriate  or  not 
applicable  to  another  applicant.  Instead, 
a  list  of  suggested  measures  to  conserve 
energy  will  be  part  of  the  application 
package.  These  suggestions  will  be  in 
the  nature  of  a  check  list  to  which  an 
applicant  will  have  considerable 
flexibility  in  responding. 

Comment.  One  commenter  noted  that 
§  170.8(c)(l)(ii)  requires  energy 
conservation  projects  to  result  in 
significant  savings  in  energy 
consumption  and  related  costs  but  does 
not  provide  criteria  for  determining 
what  constitutes  significant  savings. 

Response.  No  change  has  been  made. 
No  attempt  was  made  in  the  regulations 
to  provide  minimmn  technical  standards 
with  which  to  evaluate  projected  energy 
savings.  Basically,  this  is  a  result  of  the 
difficulty  of  accurately  projecting 
savings  and  the  problems  arising  when 
actual  savings  fall  below  the  predictions 
on  which  a  project  was  approved.  Also 
adding  to  the  complication  of  defining 
minimum  standards  for  energy  savings 
is  the  very  likely  possibility  of 
combination  projects,  in  which  the 
energy  component  may  be  only  a  small 
portion  of  the  overall  project  purpose. 

For  these  reasons — and  the  negative 
reaction  to  setting  minimum  energy 
savings  standards  in  response  to  the 
notice  of  intent  to  issue  regulations, 
published  in  the  Federal  Register  on 
November  29, 1976 — the  Commissioner 
has  left  the  assessment  of  energy 
savings  open  for  case-by-case 
engineering  evaluation. 

Comment.  One  commenter  urged  that 
energy  conservation  projects  be  given 
higher  priority  then  other  reconstruction 
and  renovation  projects.  The  commenter 
suggested  that  funding  of  energy 
conservation  projects  be  based  on  a 
system  favoring  projects  having  a  fast 
“pay-back”  and  a  high  rate  of  return  on 
the  investment  of  the  funds  expended  on 
the  improvement. 

Response.  No  change  has  been  made. 
After  the  publication  in  the  Federal 
Register  on  November  29, 1976  of  the 
notice  of  intent  to  issue  fegulations  (40 
FR  52410),  the  Office  of  Education 
received  a  number  of  comments  that  did 
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not  favor  the  establishment  of  priorities 
among  the  three  types  of  projects 
authorized  under  Title  VII E.  The 
Commissioner  then  determined  that  the 
regulations  would  not  establish 
priorities  among  the  three  types  of 
projects.  When  Congress  appropriates 
funds  for  one  type  of  project  only, 
financial  assistance  may  be  awarded  for 
that  purpose  only. 

With  regard  to  funding  criteria  for 
energy  conservation  projects,  the 
Commissioner  determined,  after 
comments  were  received  on  the  NPRM, 
that  because  of  the  difficulty  in  setting 
minimum  technical  standards  for  this 
type  of  project — for  which  results  are 
not  easily  predictable — it  would  not  be 
practicable  to  rank  proposed  projects 
solely  on  factors  related  to  projected 
accomplishments.  This  is  especially  true 
when  one  considers  the  real  possiblity 
of  multiple-purpose  types  of  projects 
under  Title  VII  E. 

§  170.16  Application  closing  dates. 

Comment  One  commenter  suggested 
that,  under  §  170.16,  dealing  with  closing 
dates  for  submission  of  applications 
under  Title  VII  A  of  the  Act,  State 
commissions  should  be  authorized  to 
waive  a  given  closing  date  if  the 
Commissioner  determines  that  unusual 
circumstances  warrant  a  waiver.  This 
would  give  the  State  commissions 
needed  start-up  time  in  the  event  of  an 
unexpected  appropriation  of  funds  for 
the  program. 

Response.  The  regulations  have  been 
amended.  The  Commissioner  believes 
that  this  suggested  change  in  the 
regulations  is  needed  in  view  of  (1)  the 
uncertainty  of  funding  for  the  program 
from  year  to  year,  and  (2)  the  fact  that 
the  State  commissions,  in  accordance 
with  these  regulations,  will  need  time  to 
make  required  changes  in  their  State 
plans  in  order  to  administer  the 
renovation  grant  program  with  funds 
appropriated  for  fiscal  year  1980. 

C.  Summary  of  Amendments  to  These 
Regulations  to  Govern  Awards  for 
Removal  of  Architectural  Barriers  to  the 
Handicapped. 

These  regulations  contain  specific 
criteria  that  State  commissions  must 
apply  in  ranking  and  recommending 
proposed  projects  for  grants  to  remove 
architectural  barriers  to  handicapped 
persons  who  have  mobility  impairments. 
These  criteria  represent  85  percent  of  an 
applicant’s  total  possible  point  score. 

In  order  to  enable  funds  to  be  targeted 
to  applicants  with  the  greatest  need,  the 
regulations  contain  a  tiireshold  cost 
eligibility  requirement. 

In  order  to  fulfill  this  threshold  cost 
eligibility  requirement,  an  applicant 
must  demonstrate  that  its  costs  for 


compliance  with  Section  504  of  the 
Rehabilitation  Act  of  1973  meet  the 
definition  of  either  “financial  hardship" 
or  “high  absolute  costs." 

“Financial  hardship”  means  that  an 
institution’s  costs  required  by  Section 
504  exceed  five  percent  of  that 
institution’s  latest  three-year  average 
annual  educational  and  general 
expenditures. 

“High  absolute  cost”  means  that  an 
institution’s  costs  required  by  Section 
504  exceed  $500,000. 

Only  costs  that  are  in  excess  of  those 
necessary  to  meet  the  definition  of 
financial  hardship  or  the  definition  of 
high  absolute  cost  will  be  considered 
eligible  for  Federal  assistance  in  a 
proposed  project. 

’Hie  concepts  of  financial  hardship 
and  high  absolute  cost  are  based  mainly 
on  the  results  of  the  National  Center  for 
Educational  Statistics  (NCES)  study 
“The  Impact  of  Section  504  of  the 
Rehabilitation  Act  of  1973  on  American 
Colleges  and  Universities.” 

This  study  estimated  that  the  total 
cost  of  removing  architectural  barriers 
to  the  handicapped  would  be 
approximately  $561  million.  In  view  of 
the  fact  that  the  appropriation  currently 
available  for  FY 1980  is  $25  million,  the 
Commissioner  has  found  it  necessary  to 
limit  eligibility  both  of  applicants  and  of 
costs  to  make  the  most  effective  Use  of 
available  funds. 

The  following  amendments  have  been 
made  to  the  regulations  to  reflect  these 
considerations: 

§  170.1  Definitions. 

The  following  specific  definitions 
were  added  to  this  section  to  aid  in  the 
administration  of  the  program  of 
renovation  grants  for  removal  of 
architectural  barriers  to  the 
handicapped: 

(a)  “Section  504,”  which  refers  to 
Section  504  of  the  Rehabilitation  Act  of 
1973  and  its  implementing  regulations 
(45  CFR  Part  84). 

(b)  “Costs  required  by  Section  504,” 
which  establishes  the  costs  that  are 
considered  in  determining  whether  an 
applicant  meets  the  threshold 
requirement  for  participation  in  the 
program  for  removal  of  architectural 
barriers  to  the  mobility  impaired. 

(c)  “Financial  hardship”  and  "high 
absolute  cost,”  which  establish  two 
threshold  cost  criteria  for  particiption  in 
the  program. 

%  170.6  Determination  of  costs  eligible 
for  Federal  assistance. 

With  respect  to  grants  for  the  removal 
of  architectural  barriers  to  the 
handicapped,  this  provision  is 
modified — 


(a)  To  include  as  eligible  only  those 
Section  504  compliance  costs  in  excess 
of  the  threshold  eligibility  costs  defined 
under  “financial  hardship”  or  “high 
absolute  cost”; 

(b)  To  exclude  costs  related  to 
facilities  that  do  not  meet  the  Act’s 
definition  of  “academic  facility,”  unless 
the  facility  is  a  combination  of 
“academic  facilities”  and  non-academic 
facilities.  In  this  latter  case,  the  primary 
use  of  the  facility  will  determine  the 
overall  eligibility  of  the  costs  involved  in 
connection  with  the  facility;  and 

(c)  To  exclude  costs  required  by 
Section  504  in  connection  with  any 
facility  acquired  subsequent  to  June  3, 
1977. 

§  170.8  Grants  and  loans  for 
reconstruction  and  renovation  projects 
authorized  under  Title  VIIEoftheAct 

With  respect  to  projects  to  remove 
architectural  barriers  to  the 
handicapped,  this  section  is  amended  to 
require  the  applicant  to  demonstrate 
that  the  proposed  project — 

(a)  Is  necessary  to  provide  program 
accessibility  under  Section  504; 

(b)  Meets  the  most  recently  published 
standards  of  the  American  National 
Standards  Institute  (ANSI  Standards); 
and 

(c)  Is  required  by  Federal  law. 

§  170.12  Eligible  applicants  under 
section  7.71(a)(2)(A)  of  the  Act 

This  new  provision  in  the  regulations 
describes  the  basis  on  which  an 
applicant  for  a  grant  to  remove 
architectural  barriers  to  the 
handicapped  meets  the  threshold 
qualification  for  an  award.  An  applicant 
must  be  an  eligible  institution  of  higher 
education  and  must  demonstrate  to  the 
State  commission  that  its  “costs 
required  by  Section  504”  fall  within  the 
definition  of  “financial  hardship”  or 
“high  absolute  cost.”  If  an  applicant’s 
costs  required  by  Section  504”  qualify  it 
under  both  definitions,  its  application 
shall  be  considered  under  the  definition 
that  is  more  advantageous  to  it. 

§  170.14  Criteria  for  determining 
relative  priorities  of  eligible  projects. 

With  respect  to  proposed  projects  to 
remove  architectural  barriers  to  the 
handicapped,  this  section  is  revised  by 
establishing  special  criteria  by  which 
the  State  commissions  rank  these 
projects  and  by  assigning  85  percent  of 
the  total  possible  point  score  to  these 
criteria.  ’These  criteria  are  intended  to 
target  awards  to  those  projects  that 
have  the  greatest  need  or  impact  in 
making  academic  facilities — and,  thus, 
academic  programs — accessible  to  the 
mobility  impaired. 
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§  170.15  Conditions  for  grant  approval. 

This  section  is  amended  by  adding  a 
provision  to  require  State  commissions 
to  determine  that  costs  claimed  as 
qualifying  for  “Hnancial  hardship”  or  a 
“high  absolute  cost”  are  costs  required 
by  Section  504  as  specified  in  the 
regulations. 

§  170.16  Closing  dates. 

This  section  has  been  amended  to 
allow  a  State  to  set  closing  dates  in  its 
State  plan  for  Title  VII E  applications,  as 
well  as  for  Title  Vn  A  applications. 

§  170.28  Standards  for  determinating 
Federal  share  of  eligible  projects. 

This  section  has  been  amended  to 
include  a  provision  limiting  the  Federal 
grant  in  connection  with  a  project  to 
remove  architectural  barriers  that  has 
qualified  under  the  definition  of  “high 
absolute  cost.”  The  Federal  grant  is 
limited  to  25  percent  of  the  eligible 
project  cost.  The  50  percent  maximum 
Federal  share  provision  has  not  been 
changed  for  any  institution  qualifying 
under  the  definition  of  “financial 
hardship.” 

D.  Other  changes. 

§  170.81  of  the  NPRM  Priority 
considerations:  closing  dates. 

This  provision — ^which  dealt  with 


priority  considerations  employed  by  die 
Commissioner  in  making  annual  interest 
grants  and  iWith  closing  dates  for 
applications  for  annual  interest  grants — 
has  been  modified. 

45  CFR  lOOa.l  Programs  to  which  Part 
100a  applies:  and  45  CFR  lOOa.170 
Clearinghouse  procedures:  purpose  of 
§  100a.170-100a.173. 

The  manner  in  which  Financial 
Assistance  for  Construction, 
Reconstruction,  or  Renovation  of  Higher 
Education  Facilities  is  listed  in  the 
Education  Division  General 
Administrative  Regulations  (EDGAR) 
references  its  former  regulations. 

Therefore,  technical  amendments 
have  been  made  to  EDGAR,  §  §  lOOa.l 
and  100a.l70(c),  to  reflect  the  part 
number  of  the  regulations  for  this 
program  in  the  Code  of  Federal 
Regulations,  all  applicable  parts  of  its 
authorizing  statute,  and  the  numbers 
assigned  to  its  components  in  the 
Catalog  of  Federal  Domestic  Assistance 
Programs  (CFDA  numbers). 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  followmg  each  substantive 
provision  of  these  regulations. 

(Catalog  of  Federal  Domestic  Assistance 
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number  13.459,  Grants  for  Construction  of 
Undergraduate  Academic  Facilities  at  Public 
Community  Colleges  and  Public  Technical 
Institutes;  number  13.458,  Grants  for 
Construction  of  Undergraduate  Academic 
Facilities  at  other  Institutions  of  Higher 
Education;  number  13.593,  Grants  for 
Construction  of  Graduate  Academic 
Facilities;  number  13.594,  Loans  for 
Construction  of  Academic  Facilities 
(Undergraduate  and  Graduate);  number 
13.457,  Annual  Interest  Grants  for 
Construction  of  Academic  Facilities 
(Undergraduate  and  Graduate)] 

Dated:  April  24, 1980. 

William  L  Smith, 

U.S.  Commissioner  of  Education. 

Title  45  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100A— DIRECT  GRANT 
PROGRAMS 

§  100a.1  [Amended] 

1.  The  table  in  §  lOOa.l,  Item  IV.E 
(Higher  Education  Programs)  is 
amended  by  deleting  the  en^  entitled 
“Financial  Assistance  for  Construction 
of  Higher  Education  Facilities  (except 
Loans  for  Construction  of  Academic 
Facilities  and  Annual  Interest  Grants  for 
Construction  of  Academic  Facilities.) 
Parts  A  and  B  of  Title  Vn  of  the  Higher 
Education  Act.  See  43  FR  57254 
(December  7. 1978)  (20  U.S.C.  1132a- 
1132b-l)”  and  inserting  in  its  place  the 
following: 


Financial  Aaaistanca  for  Construction  of  Highar  Education  Parts  A,  B,  and  E,  of  Title  VII  of  trie  Higher  Education  Part  170 . . . .  13.450, 13.45S,  and  13.593. 

Facilities  (except  Loans  tar  Construction  of  Academic  Act  (^  U.S.C.  1132a-1132t>-1  and  1132d-11). 

Facilities  and  Annual  interest  (Srants  for  Construction  of 
Academic  Facilities.). 


§  IOOa.170  [Amended] 

2.  The  table  in  paragraph  (c)  of  §  lOOa.170  is  amended  by  deleting  the  entry  entitled  “Financial  Assistance  for  Construc¬ 
tion  of  Higher  Education  Facilities  (except  Loans  for  Construction  of  Academic  Facilities  and  Annual  Interest  Grants  for 
Construction  of  Academic  Facilities)  (20  U.S.C.  1221e-3(a)(l)).  Parts  A  and  B  of  Title  VII  of  the  Higher  Education  Act  (20 
U.S.C.  1132a-1132b-l).  See  43  FR  57254  (December  7, 1978)"  and  inserting  in  its  place  the  following: 


Financial  Assistanca  for  Corrstruction  of  Higher  Education  Parts  A  ar«d  B  of  Title  VII  of  the  Higher  Education  Act  Part  170 . - . . .  13.450, 13.458,  and  13.593. 

Facilities  (except  Loans  for  Construction  of  Academic  (20  U.S.C.  1132a-1132t>-1). 

Facilities  and  Annual  Interest  Grants  tar  Constoiction  of 
Academic  Facilities.). 


3.  A  new  Part  170  is  added  to  read  as 
follows: 

PART  170>-FINANCIAL  ASSISTANCE 
FOR  CONSTRUCTION, 
RECONSTRUCTION,  OR  RENOVATION 
OF  HIGHER  EDUCATION  FACILITIES 

Subpart  A— General  Provisions 

Sec. 

170.1  Definitions. 


Sec. 

170.2  Regulations  that  apply  to  the  Title  VII 
program. 

170.3  [Reserved] 

170.4  Fiscal  control  and  fund  accounting 
procedures  by  State  commissions. 

170.5  Retention  of  records  by  State 
commissions. 

170.6  Determination  of  costs  eligible  for 
Federal  assistance. 

170.7  Urgency  of  need  for  projects  of  public 
institutions. 


Sec. 

170.8  Grants  and  loans  for  reconstruction 
and  renovation  projects  authorized  under 
Tide  VUE  of  the  Act. 

Subpart  B — Grants  for  Construction, 
Reconstruction,  or  Renovation  of 
Academic  Facilities  Under  Title  VII A  of  the 
Act 

170.11  Institutional  eligibility. 

170.12  Eligible  applicants  under  section 
771(a)(2)(A)  of  the  Act. 

170.13  State  plans. 
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170.14  Criteria  for  determining  relative 
priorities  of  eligible  projects. 

170.15  Conditions  for  grant  approval. 

170.16  Application  closing  dates. 

170.17  Submission  of  application  to  State 
commission. 

170.18  VeriHcation  of  application  data  and 
institutional  and  project  eligibility. 

170.19  Determination  of  relative  priorities 
and  Federal  shares. 

170.20  Procedures  if  funds  are  insufficient. 

170.21  Recommendations  by  State 
commission. 

170.22  Noti&cation  to  applicants. 

170.23  Disposition  of  applications  not 
recommended  for  grants. 

170.24  Grant  award. 

170.25  Amendments. 

170.26  Project  changes. 

170.27  Supplemental  applications. 

170.28  Standards  for  determining  Federal 
share  of  eligible  projects. 

170.29  Adjustments  in  the  amount  of 
Federal  share. 

Subpart  C— Grants  for  Construction, 
Reconstruction,  or  Renovation  of  Graduate 
Academic  Faciiities  Under  Titie  Vil  B  of  the 
Act 

170.41  Purpose  and  eligibility. 

170.42  Submission  of  application. 

170.43  Facilities  panel. 

170.44  Criteria  for  evaluating  application. 

Subpart  D— Loans  for  Construction, 
Reconstruction,  or  Renovation  of 
Academic  Facilities  Under  Title  VII C  of  the 
Act 

170.51  Purpose  and  eligibility. 

170.52  Submission  of  applications. 

170.53  Special  terms  and  conditions. 

170.54  Determination  of  non-availability  of 
equally-as-favorable  terms  and 
conditions. 

170.55  Forms  of  evidence  of  indebtedness. 

170.56  Security  for  loans. 

170.57  Length  and  maturity  of  loans. 

170.58  Opinion  of  bond  counsel. 

170.59  Determination  of  priorities  for  loan 
approvals. 

170.60  Loan  agreement. 

170.61  Loan  closing. 

170.62  Interim  hnancing. 

170.63  Construction  fund. 

170.64  Investment  of  idle  construction 
funds. 

170.65  Disposal  of  balance  remaining  in  the 
construction  fund. 

170.66  Moratorium  on  principal  or  interest 
payments  on  loans. 

Subpart  E— Annual  Interest  Grants  for 
Construction,  Reconstruction,  or 
Renovation  of  Academic  Facilities  Under 
Section  745  of  Title  VII  C  of  the  Act 

170.71  Purpose  and  eligibility. 

170.72  Amount  of  annual  interest  grants. 

170.73  Submission  of  applications. 

170.74  Conditions  for  approval  of  annual 
interest  grants. 

170.75  Limits  of  Federal  assistance. 

170.76  Approval  of  financing  plans. 

170.77  Evidence  of  lowest  possible  cost  of 
loan. 

170.78  Annual  interest  grant  agreement. 

170.79  Payment  of  annual  interest  grants. 


170.80  Reduction  of  grants  if  refinancing 
produces  lower  costs. 

170.81  Application  closing  dates. 

170.82  Preceding  provisions  not  exhaustive 
of  authority  of  the  Commissioner. 

Authority:  Secs.  701-782  of  Pub.  L  89-329, 
Title  VII,  as  amended,  86  Stat.  288-303  (20 
U.S.C.  1132a — 1132e-l),  unless  otherwise 
noted. 

Subpart  A— General  Provisions 

§  170.1  Definitions. 

‘‘Academic  facilities,”  as  defined  in 
section  782(1)(A)  of  the  Act,  are  further 
defined  and  subdivided  into  the 
following  categories: 

(a)  ‘‘Instructional  and  library 
facilities”  means — 

(1]  All  rooms  or  areas  used  regularly 
for  instruction  of  students,  for  faculty 
offices,  or  for  library  purposes:  and 

(2)  Service  areas  that  adjoin  and  are 
used  in  connection  with  the  rooms  or 
areas  referred  to  in  paragraph  (a](l]  of 
this  section. 

(b)  ‘‘Instruction-related  facilities” 
means — 

(1)  All  rooms  or  areas — other  than 
instnictional  and  library  facilities — used 
for  purposes  related  to  the  instruction  of 
students  or  for  research  or  for  the 
general  administration  of  the 
educational  or  research  programs  of  an 
institution  of  higher  education;  and 

(2)  Service  areas  that  adjoin  and  are 
used  in  conjunction  with  the  rooms  or 
areas  referred  to  in  paragraph  (b](l]  of 
this  section. 

(c)  ‘‘Health-care  facilities,”  as 
authorized  under  Titles  VII A  and  C, 
means — 

(1)  Infirmaries  and  all  other  rooms  or 
areas  used  for  medical  examination  or 
treatment  of  students  and  institutional 
personnel:  and 

(2)  Service  areas  that  directly  serve 
the  rooms  or  areas  referred  to  in 
paragraph  (c)(1)  of  this  section. 

(d)  “Related  supporting  facilities” 
means  all  other  areas  and  facilities 
necessary  for  the  use,  operation,  and 
maintenance  of  instructional  and  library 
facilities,  instruction-related  facilities,  or 
health  care  facilities.  This  term  includes 
building  service  and  circulation  areas 
and  central  maintenance  and  utility 
facilities  that  serve  more  than  one 
building,  to  the  degree  that  these  central 
facilities  are  used  to  serve  academic 
facilities  eligible  under  Title  VII  of  the 
Act. 

(e)  “Public  health  type  facilities” 
means  facilities  as  defined  in  section 
782(l)(B)(v)  of  the  Act  (Definitions),  if 
these  facilities  are  owned,  operated,  and 
maintained  by  the  institution  of  higher 
education  requesting  the  approval  of  a 
Title  VII E  project  and  if — 


(1)  Funds  available  for  the  project  are 
used  solely  for  conversion  or 
modernization  to  economize  on  the  use 
of  energy  resources;  and 

(2)  The  project  is  not  limited  to 
facilities  described  in  section 
782(1 )(B)(v)  of  the  Act. 

(20  U.S.C.  1132e-l(l)(B)(v)) 

“Act”  means  the  Higher  Education 
Act  of  1965  (Pub.  L  89-329),  as  amended. 
Unless  otherwise  indicated,  title 
references  are  to  titles  of  the  Act. 

“Assignable  areas” — 

(a)  Means  square  footage  of  floor 
space  in  facilities  designed  and 
available  for  assignment  to  specific 
functional  purposes — such  as 
instruction,  research,  and 
administration — and  including  purposes 
that  are  ineligible  for  assistance  under 
Title  VII — such  as  students‘  sleeping 
rooms,  apartments,  or  chapel  rooms. 

(b)  Does  not  mean — 

(1)  Areas  used  for  general  circulation 
within  a  building; 

(2)  Areas  for  public  washrooms; 

(3)  Areas  for  building  maintenance  or 
custodial  services;  or 

(4)  Areas  in  central  maintenance  and 
utility  facilities  that  exist  only  to  support 
the  operation  and  use  of  other  structures 
on  the  campus  and  that  are  not 
available  for  assignment  to  specific 
functional  purposes  as  illustrated  in 
paragraph  (a)  of  this  section. 

(20  U.S.C.  1132e-l  (1)  and  (2)) 

“Branch  campus”  means,  within  an 
institution  of  higher  education,  a  unit 
that — 

(a)  Is  separately  organized: 

(b)  Is  located  apart  from  the  parent 
institution;  and 

(c)  Meets  in  its  own  right  the 
definition  of  an  institution  of  higher 
education  as  defined  in  the  Act. 

(20  U.S.C.  1132e-l(6)) 

“Capacity/enrollment  ratio”  means 
the  ratio  of  (a)  the  square  feet  of 
assignable  area  of  instructional  and 
library  facilities  to  (b)  the  total  student 
clock-hour  enrollment  at  the  campus  of 
an  institution.  For  purposes  of  this 
definition,  “student  clock-hour 
enrollment”  means  the  aggregate  clock 
hours  (sometimes  called  contact  hours) 
per  week  in  classes  or  supervised 
laboratory  or  shop  work  for  which  all 
resident  students — i.e.,  students  enrolled 
for  credit  courses  on  the  campus — are 
enrolled  as  of  a  particular  date.  A 
campus  having  a  formally  established 
independent  study  program  or  programs 
may  include  systematically  determined 
equivalents  of  class  or  laboratory  hours. 
(20  U.S.C.  1132a-4) 

“Costs  required  by  Section  504.” 


Federal  Register  /  Vol.  45,  No.  84  /  Tuesday,  April  29,  1980  /  Rules  and  Regulations 


28671 


(a)  This  term  refers  to  costs  for 
determining  eligibility  for  participation 
in  the  program  of  Federal  assistance  for 
the  removal  of  architectural  barriers  to 
the  handicapped.  The  term  means  the 
costs  of  reconstruction,  renovation,  or 
modification  of  facilities  to  remove 
architectural  barriers  or  otherwise  make 
facilities  usable — in  whole  or  in  part — 
by  persons  with  mobility  impairments. 

(b)  However,  the  amount  may  not 
exceed  costs  necessary  to  meet  the 
program  accessibility  standards  of  45 
CFR  Part  84,  the  regulations 
implementing  Section  504  of  the 
Rehabilitation  Act  of  1973. 

(c)  These  costs  may  include  only 
those  reconstruction,  renovation,  or 
modification  costs  ascribable  to  Section 
504  that  are  necessary  to  make  programs 
or  activities  accessible  and  that  cannot 
be  avoided  through  such  means  as 
reassignment  of  classes  or  other  non- 
structural  alternatives. 

(d)  These  costs  may  also  include — 

(1)  Costs  already  incurred  prior  to  the 
filing  of  an  application;  and 

(2)  Costs  that  are  related  to  facilities 
otherwise  ineligible  for  Federal 
assistance  under  Title  VII. 

(e)  However,  these  costs  may  not 
indude — 

(1)  Costs  incurred  prior  to,  or  under 
contract  entered  into  prior  to,  June  3, 
1977; 

(2)  Costs  required  in  connection  with 
fadlities  used  for  religious  worship  or 
for  a  school  or  department  of  divinity;  or 

(3)  Costs — incurred  or  to  be 
incurred — for  which  Federal  grant  or 
loan  assistance  has  been  provided  or 
approved  under  any  other  Federal 
program  regardless  of  the  percentage  of 
those  costs  covered  by  the  Federal 
assistance. 

(20  U.S.C.  1132d-ll(a)(2)(A):  H.  Kept.  95-244, 
page  85) 

"Developing  institution"  means  an 
eligible  institution  as  defined  in  Section 
302  of  Title  III  of  the  Higher  Education 
Act  of  1965  (20  U.S.C.  1052)  and  the 
regulations  for  the  Strengthening 
Developing  Institutions  Program  (45  CFR 
Part  169). 

"Equipment”  means  a  manufactured 
item  that  has  an  extended  useful  life,  is 
not  consumed  in  use,  and  has  an 
identity  and  function  that  are  not  lost 
through  incorporation  into  a  different  or 
more  complex  unit  or  substance. 
Equipment  is  further  subdivided  into 
two  categories — ^built-in  equipment  and 
initial  equipment— defined  as  follows: 

(a)  "Built-in  equipment”  means 
equipment  that  is  a  permanent  part  of  a 
structure. 

(b)  "Initial  equipment”  means 
equipment— other  than  built-in 


equipment — necessary  and  appropriate 
for  the  initial  functioning  of  a  particular 
academic  facility  for  that  facility’s 
specific  purpose. 

(20  U.S.C.  1132e-l(2)) 

"Financial  hardship.”  for  purposes  of 
eligibility  for  assistance  authorized  by 
section  771(a)(2)(A)  of  the  Act,  means 
that  the  costs  required  by  Section  504 
exceed  five  percent  of  the  applicant’s 
average  annual  educational  and  general 
expenditures,  as  reported  in  the  annual 
NCES  survey  "Financial  Statistics  of 
Institutions  of  Higher  Education”  for  the 
three  most  recent  institutional  fiscal 
years. 

(20  U.S.C.  1132d-ll(a)(2)(A):  H.  Kept  96-244, 
page  85) 

"Full-time  equivalent  number  of 
students”  means  the  following: 

(a) (1)  For  purposes  of  determining 
State  allotments — 

(1)  The  number  of  full-time  students 
enrolled  in  programs  that  consist  wholly 
or  principally  or  work  normally 
creditable  toward  a  bachelor’s  or  higher 
degree; 

(ii)  One  third  of  the  number  of  part- 
time  students  enrolled  in  the  programs 
referred  to  in  paragraph  (a)(l](i)  of  this 
section; 

(iii)  Forty  percent  of  the  number  of 
students  enrolled  in  programs  that  are 
not  chiefly  transferable  towards  a 
bachelor’s  or  higher  degree;  and 

(iv)  Twenty-eight  percent  of  the 
remaining  number  of  the  students 
referred  to  in  paragraph  (a)(l)(iii)  of  this 
section. 

(2)  For  the  purpose  of  this 
computation,  student  enrollment  figures 
for  each  fiscal  year  will  be  those  in  the 
most  recent  Office  of  Education  survey 
containing  data  on  opening  fall 
enrollments  in  higher  education. 

(20  U.S.C.  1132a-l.  1132a-2) 

(b) (1)  For  purposes  of  reporting 
undergraduate  enrollment  trends  and 
projections  in  connection  with  an 
application  for  financial  assistance  for 
an  individual  institution  under  Title  Vn 
A  of  the  Act,  the  “full-time  equivalent 
number  of  students”  may  be  defined  by 
each  State  commission  through  a 
specific  provision  in  its  State  plan. 

(2)  If  a  State  plan  does  not  define  the 
term,  “full-time  equivalent  number  of 
students” — for  application  purposes — 
means  the  total  number  of  ^11-time 
students  plus  one-third  of  the  number  of 
part-time  students. 

(c)  For.  the  purpose  of  the  definition  of 
"full-time  equivalent  number  of 
students,”  full-time  students  are  those 
carrying  at  least  75  percent  of  a  normal 
student-hour  load. 

(20  U.S.C.  1132a-4) 


“High  absolute  cost,”  for  purposes  of 
eligibility  for  assistance  authorized  by 
section  771(a)(2)(A)  of  the  Act,  means 
that  the  "costs  required  by  Section  504” 
on  the  campus  for  which  an  application 
is  submitted  exceed  $500,000. 

(20  U.S.C.  1132d-ll(a)(2)(A);  H.  Rapt  96-244. 
page  85) 

“Institution”  or  “institution  of  higher 
education”  means  that  part  of  an 
educational  institution  that  meets  the 
requirements  in  section  1201(a)  of  the 
Act.  The  term  “educational  institution” 
is  limited  to  establishments  at  which 
teaching  is  conducted. 

(20  U.S.C.  1141(a)) 

“Period  of  Federal  interest,”  in 
improvements  financed  in  whole  or  in 
part  by  grants  or  loans  for  Title  VII E 
purposes,  means — 

(a)  With  respect  to  a  grant,  a  periocf  of 
10  years  from  the  completion  of  the 
reconstruction  or  renovation;  and 

(b)  With  respect  to  a  loan,  the  period 
in  which  the  loan  is  outstanding. 

(20  U.S.C.  1132d-ll(d)) 

“Program  accessibility,”  for  purposes 
of  Section  504 — and  as  applied  to 
projects  for  the  removal  of  architectural 
barriers  under  Title  VII E — is  defined  in 
45  CFR  §§  84.21  through  84.23. 

"Project”  means  all  or  a  portion  of  one 
or  more  structures — 

(a)  That  are  eligible  for  grant  or  loan 
assistance  under  a  particular  part  of 
Title  VII; 

(b)  For  which  grant  or  loan  assistance 
is  requested  in  a  single  application;  and 

(c)  That  are  part  of  a  unified 
construction,  reconstruction,  or 
renovation  activity  on  the  same  campus. 
(20  U.S.C.  1132e-l(2)) 

“Reconstruction  or  renovation  project 
under  Title  VII E  of  the  Act”  means  a 
reconstruction  or  renovation  project 
designed  primarily  to  enable  an 
institution  to — 

(a)  Economize  on  the  use  of  energy 
resources: 

(b)  Bring  its  academic  facilities  into 
conformity  with  the  requirements  of  the 
act  of  August  12, 1968,  commonly  known 
as  the  Architectural  Barriers  Act  of  1968; 
or 

(c)  Bring  its  academic  facilities  into 
conformity  with  environmental 
protection  or  health  and  safety  programs 
mandated  by  Federal,  State,  or  local 
law,  if  those  requirements  were  not  in 
effect  at  the  time  the  facilities  were 
constructed. 

(20  U.S.C.  1132d-ll(a)) 

"Section  504”  means  Section  504  of 
the  Rehabilitation  Act  of  1973  (Pub.  L 
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93-112,  as  amended)  and  the 
implementing  regulations  (45  CFR  Part 
84). 

"State  commission”  means,  in  each 
State,  the  designated  or  established 
agency  that  is  broadly  representative  of 
the  public  and  of  institutions  of  higher 
education  in  that  State. 

(20  U.S.C.  1132a-3;  1142a) 

“State  plan”  means  the  document — 
submitted  by  a  State  and  approved  by 
the  Conunissioner  of  Education — that 
describes  the  standards,  methods,  and 
administrative  procedures  the  State 
commission  uses  to¬ 
la)  Review  each  project  proposed  by 
an  applicant  in  its  State  for  Federal 
assistance  under  Title  VII A  of  the  Act; 

(b)  Determine  and  recommend  the 
relative  priority  of  that  project;  and 

(c)  Determine  and  reconunend  for  that 
project  the  Federal  share  of  the  costs 
eligible  for  Federal  financial  assistance. 

(20  U.S.C.  1132a-3(a)) 

§  170.2  Regulations  that  apply  to  the  Title 
Vli  program. 

(a) (1)  Assistance  provided  under  Title 
VII  of  the  Act.  except  under  Part  C  of 
that  title,  is  subject  to  applicable 
provisions  in  the  Education  Division 
General  Administrative  Regulations 
(EDGAR),  45  CFR  Part  100a,  with  the 
following  exceptions: 

(1) Section  lOOa.107.  Applications  for 
new  grants  under  a  discretionary  grant 
program. 

(ii)  Sections  lOOa.150  through  lOOa.154, 
regarding  State  approval  procedures. 

(iii)  Sections  lOOa.155  through 
lOOa.160,  regarding  State  comment 
procedures. 

(iv)  Sections  lOOa.200  through 
lOOa.206,  regarding  selection  of  new 
projects. 

(v)  Sections  lOOa.215  through  lOOa.222, 
regarding  selection  procedures. 

(vi)  Section  lOOa.232,  The  cost 
analysis;  basis  for  grant  amoimt. 

(vii)  Section  lOOa.233.  Setting  the 
amount  of  the  grant. 

(viii)  Sections  lOOa.580  and  lOOa.581. 
regarding  coordination. 

(2)  Assistance  under  Part  C  of  Title 
VII  is  subject  to  the  provisions  of 
EDGAR  relating  to  construction,  45  CFR 
lOOa.600  through  lOOa.615. 

(20  U.S.C.  1232(a)(1)) 

(b)  Assistance  provided  imder  Title 
VII  is  also  subject  to  the  applicable 
provisions  in  this  part. 

(20  U.S.C.  1132a-1132e-l) 


§170.3  [Reserved] 

§  170.4  Fiscal  control  and  fund  accounting 
procedures  by  State  commissions. 

To  insure  proper  disbursement  of  and 
accounting  for  Federal  funds  paid  to  a 
State  commission  for  the  administration 
of  its  State  plan,  the  plan  must  contain 
the  fiscal  control  and  fund  accoimting 
procedures  that  the  Commissioner 
requires. 

(20  U.S.C.  1132a-3;  45  CFR  Part  lOOa-EDGAR) 

§  170.5  Retention  of  records  by  State 
commissions. 

A  State  commission  shall — 

(a)  Establish  a  complete  file  on  each 
Title  Vn  A  application; 

(b)  Inform  applicants  of  official 
actions  and  determinations  by  letter  or 
similar  type  of  correspondence; 

(c)  Retain  records  regarding  each 
application  for  at  least  two  years  after 
final  action  with  respect  to  that 
application;  and 

(d)  Maintain  for  at  least  three  years  a 
full  record  of — 

(1)  All  hearings  on  appeals  under 
section  704(a)(5)  (State  plan)  of  the  Act; 
and 

(2)  All  proceedings  by  which  it 
establishes  priorities  and  recommended 
Federal  shares  for  eligible  projects 
considered  as  of  each  specified  closing 
date. 

(20  U.S.C.  1132a-3(a)) 

§  170.6  Determination  of  costs  eligible  for 
Federal  assistance. 

(a)  In  general,  if  an  applicant  submits 
an  application  for  assistance  imder  Title 
vn  A.  vn  B.  VU  C,  or  vn  E  of  the  Act, 
the  Commissioner  determines  separately 
for  each  proposed  project  the  costs 
eligible  for  Federal  assistance.  The 
Commissioner  bases  the  determination 
on  the  following: 

(1)  The  date  on  which  the  applicant 
incurred  or  contracted  for  a  given  cost. 

(2)  Whether  the  cost  is  an  allowable 
development  cost,  as  defined  in  section 
782(3)  of  the  Act  (Definitions). 

(3)  Whether  the  applicant  has 
incurred  that  cost  in  accordance  with 
these  regulations. 

(4)  That  portion  of  the  facility  that  is 
eligible  under  the  type  of  assistance  for 
which  the  applicant  has  submitted  the 
application. 

(5)  The  amount  of  any  other  Federal 
financial  assistance  the  applicant  has 
obtained  or  is  assured  of  obtaining  for 
the  project. 

(b)  If,  under  the  Act,  an  applicant  files 
for  Federal  assistance  for  a  project  for 
the  first  time  on  or  after  the  effective 
date  of  these  regulations,  the 


Commissioner  excludes  the  following 
from  eligible  development  costs: 

(1)  Any  cost  for  land  incurred  more 

'  than  two  years  before  the  applicant  files 
the  application. 

(2)  Any  cost  for  land  in  connection 
with  an  application  for  reconstruction  or 
renovation. 

(3)  Any  cost  for  the  acquisition  of  a 
structure  incurred  more  than  one  year 
before  the  applicant  files  the 
application. 

(4)  Any  cost  for  the  acquisition  of  a 
structure  in  connection  with  an 
application  for  reconstruction  or 
renovation. 

(5)  Any  cost  for  initial  equipment 
incurred  before  the  date  the  applicant 
files  the  application. 

(6)  Any  cost  for  construction, 
reconstruction,  renovation,  or  built-in 
equipment  if  the  contract  was  entered 
into — 

(i)  Before  the  date  the  applicant  filed 
the  application:  and 

(ii)  Before  the  Commissioner 
concurred  in  the  awarding  of  the 
contract. 

(c)  In  order  to  assume  the  eligibility  of 
costs,  a  grantee  must  obtain  approval  of 
those  costs — 

(1)  Before  advertising  for  or  soliciting 
bids;  and 

(2)  Before  awarding  any  contract  for 
construction,  reconstruction,  or 
renovation  imder  the  Act. 

(d)  The  Commissioner  approves  costs 
only  after  the  Commissioner  or  the 
appropriate  official  of  another  Federal 
agency  has  approved  Federal  assistance 
for  the  constniction,  reconstruction,  or 
renovation  of  the  facility. 

(e) (1)  If  an  applicant  submits  an 
application  for  Federal  assistance  for  a 
project  proposed  under  section 
771(a)(2)(A)  of  the  Act,  the 
Commissioner  bases  the  determination 
of  costs  eligible  for  assistance  on — 

(1)  The  provisions  of  paragraphs  (a) 
through  (d)  of  this  section  (§  170.6);  and 

(ii)  That  portion  of  “costs  required  by 
section  504”  which  is — 

(A)  Otherwise  eligible  under  this 
section  (§  170.6);  and 

(B)  In  excess  of  the  minimum  costs 
required  for  an  applicant  to  qualify  for 
assistance  under  the  definition  of 
“financial  hardship”  or  the  definition  or 
“high  absolute  costs.” 

(2)  In  addition  to  costs  excluded  under 
paragraph  (b)  of  this  section,  ineligible 
costs  under  paragraph  (e)(1)  of  this 
section  include — 

(i)  Any  costs  required  under  Section 
504  to  make  accessible  facilities  that  do 
not  meet  the  definition  of  “academic 
facilities”  as  contained  in  Section  782(1) 
of  the  Higher  Education  Act  of  1965.  If  a 
facility  is  a  combination  of  academic 
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facilities  and  nonacademic  facilities,  the 
primary  use  of  the  facility  determines 
the  overall  eligibility  of  the  costs 
involved  in  connection  with  the  facility; 
and 

(ii)  Costs  required  by  Section  504  in 
connection  with  any  facility  acquired  by 
the  applicant  after  June  3, 1977. 

(20  U.S.C.  1132a-6(a)(2)(F),  1132e-l  (3)  and  (4) 
and  1132d-ll(a}(2](A)) 

§  170.7  Urgency  of  need  for  projects  of 
public  institutions. 

(a)  This  section  does  not  apply  to 
projects  authorized  under  Title  VII E. 

(b) (1)  In  addition  to  other  eligibility 
requirements  in  the  Act  and  these 
regulations,  an  application  from  a  public 
institution  of  higher  education  must 
meet  the  requirements  of  urgency  as 
described  in  paragraph  (b)(2)  of  this 
section. 

(2)  Unless  the  Commissioner  or  the 
State  commission,  as  appropriate, 
determines  that  the  need  for  the  project 
is  urgent  in  terms  of  the  capacity  of 
other  public  institutions  of  higher 
education  that  eru'oll  students  from 
basically  the  same  geographic  areas  as 
the  applicant  does — 

(i)  The  Commissioner — in  the  case  of 
an  application  under  Part  B,  C,  or  D  of 
Title  VII— does  not  approve  the 
application;  and 

(ii)  The  conunission — in  the  case  of  an 
application  under  Part  A — may  not 
approve  the  application. 

(c) (1)  The  commissioner  or  the 
commission,  as  appropriate,  also  bases 
a  determination  of  urgency  of  need 
imder  paragraph  (b)  of  this  section  on 
whether — 

(1)  The  applicant  has  a  history  of  not 
serving  persons  of  a  particular  race, 
color,  or  national  origin;  or 

(ii)  There  are  within  the  geographic 
area  the  applicant  serves  one  or  more 
other  public  institutions  of  higher 
education  that  have  a  history  of  not 
serving  persons  of  a  particular  race, 
color,  or  national  origin. 

(2)  If  either  condition  described  in 
paragraph  (c)(1)  of  this  section  is 
present,  the  Commissioner  determines — 
or  the  commission,  in  the  case  of  an 
application  under  Part  A,  shall 
determine — that  urgency  of  need  does 
not  exist  unless  the  applicant  provides 
evidence  satisfactory  to  the 
Commissioner — or  to  the  conpnission,  in 
case  of  an  application  under  Part  A — 
that  the  proposed  project  and  the 
proposed  use  of  the  facilities  to  be 
constructed,  reconstructed,  or  renovated 
under  the  project  will  not — 

(i)  Establish  or  increases  the 
identifiability  of  any  of  the  institutions 
on  the  basis  of  race,  color,  or  national 
origin;  or 


(ii)  Impede  the  elimination  of  the 
identifiability  of  any  of  the  institutions 
on  the  basis  of  race,  color,  or  national 
origin. 

(20  U.S.C.  1132a-4, 11328, 11320-4, 1132d-l 
and  Shannon  vs.  HUD,  436  F.2d  809) 

§  170.8  Grants  and  loans  for 
reconstruction  and  renovation  projects 
authorized  under  Title  VII E  of  the  Act 

An  application  for  grant  or  loan 
assistance  for  a  reconstruction  or 
renovation  project  imder  Title  VII  is 
subject  to  the  following  provisions: 

(a)  The  Commissioner  does  not 
consider  a  project  having  a  total  eligible 
cost,  as  specified  in  paragraph  (b)  of  this 
section  of  less  than  $10,000. 

(b) (1)  The  Commissioner  bases  the 
determination  of  costs  eligible  for 
Federal  assistance  on  a  review  of  each 
application. 

(2)(i)  The  Commissioner  considers  as 
eligible  only  those  costs  specifically 
related  to  one — or  a  combination — of 
the  reconstruction  or  renovation 
purposes  specified  in  the  definition  of 
“Reconstruction  or  renovation  project 
under  Title  Vn  E  of  the  Act”  in  §  170.1. 

(ii)  However,  the  Commissioner  may 
approve  costs  not  specifically  related  to 
the  purposes  in  that  definition  to  an 
extent  not  to  exceed  10  percent  of  costs 
that  are  specifically  related,  if  the 
Commissioner  finds  that  the  costs  not 
specifically  related  are  part  of  the 
project  for  which  Federal  assistance  is 
requested. 

(c)  The  Commissioner  does  not 
approve  an  application  unless  it 
contains  sufficient  information  to 
demonstrate  that  the  applicant’s 
proposed  project  meets  the  following 
requirements: 

(1)  For  assistance  for  energy 
conservation,  the  applicant — 

(1)  Must  have  accomplished  minimum 
energy  conservation  measures  required 
by  the  Commissioner;  and 

(ii)  Must  have  demonstrated  that  the 
proposed  project  will  result  in 
significant  savings  in  energy 
consumption  or  related  costs. 

(2)  For  assistance  for  the  removal  of 
architectural  barriers  for  the 
handicapped,  the  project  must — 

(i)  Be  deemed  necessary  to  provide 
program  accessibility  under  Section  504; 
and 

(ii)  Meet  the  most  recently  published 
standards  of  the  American  National 
Standards  Institute  (ANSI  Standards). 

(20  U.S.C.  1132d-ll(a)(2)(A):  H.  Kept.  96-244, 
page  85) 

(3)  For  assistance  in  meeting 
environmental  or  health  and  safety 
requirements,  the  project  must  be 
required  by  local.  State,  or  Federal  law. 


(4)(i)  An  application  involving  a 
combination  of  the  purposes  in 
paragraphs  (c)(1),  (2),  or  (3)  of  this 
section  must  satisfy  each  of  the 
specified  requirements. 

(ii)  Any  portion  of  an  application  not 
meeting  the  applicable  requirements  is 
ineligible  for  assistemce,  except  as 
permitted  under  paragraph  (b](2)(ii)  of 
this  section. 

(d)  The  Commissioner  awards  a  grant 
or  loan  on  condition  that  the  recipient 
award  the  contract  or  begin  on-site 
work  within  18  months  from  the  date  of 
loan  approval  or  the  date  of  grant 
approval  or — in  the  case  of  a  recipient 
having  both  a  grant  and  a  loan — the 
earlier  of  the  date  of  loan  approval  or 
the  date  of  grant  approval. 

(e)  If,  during  the  period  of  Federal 
interest,  as  defined  in  §  170.1,  the 
recipient  of  a  grant  or  loan  ceases  to  use 
the  reconstructed  or  renovated  facilities 
as  academic  facilities,  the  recipient — or 
its  successor  in'  title  or  possession — 
shall — 

(1)  Immediately  repay  any  outstanding 
loan  balance  plus  interest  accrued  to  the 
date  of  repayment;  and 

(2)  Repay  any  grant  in  an  amount 
whose  ratio  to  the  depreciated  value  of 
the  improvement  is  the  same  as  the  ratio 
of  the  original  grant  to  the  original  cost 
of  the  improveritent.  For  this  purpose  the 
Commissioner  computes  the  depreciated 
value  of  the  improvement  by  using  the 
straight-line  method  at  a  rate  of  10 
percent  a  year  from  the  date  of  the 
completion  of  the  reconstruction  or 
renovation. 

(20  U.S.C.  1132d-ll) 

Subpart  B-Grants  for  Construction, 
Reconstruction,  or  Renovation  of 
Academic  Faciiities  under  Titie  Vli  A  of 
the  Act 

§  1 70. 1 1  Institutional  eligibility. 

(a)  Two  categories  of  institutions  of 
higher  education  are  eligible  for 
assistance  under  Title  VII: 

(1)  Under  section  702  (Public 
Community  Colleges  and  Public 
Technical  Institutes)  of  the  Act — 

(i)  Public  community  colleges; 

(ii)  Public  technical  institutes;  and 

(iii)  Branch  campuses  of  other  types  of 
public  institutions  of  higher  education, 
provided  that — 

(A)  The  parent  institution  offers  four 
or  more  years  of  higher  education; 

(B)  The  branch  campus  offers  the 
types  of  programs  specified  in  section 
782(6)  (definition  of  “public  community 
college  and  public  technical  institute”) 
of  the  Act;  and 

(C)  The  branch  campus  is  located  in  a 
community  other  than  the  community  in 
which  the  parent  institution  is  located. 
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(2)  Under  section  703  (Institutions  of 
Higher  Education  other  than  Public 
Community  Colleges  and  Public 
Technical  Institutes]  of  the  Act,  other 
institutions  of  higher  education. 

(b)  An  institution  qualifies  for  grants 
under  section  702  of  the  Act  if  the 
Commissioner  determines  that — 

(1)  The  institution  meets  the 
requirements  of  both  of  the  following 
definitions  in  the  Act: 

(1]  Section  782(6). 

(ii)  Section  1201(a)  (definition  of 
“institution  of  higher  education”):  and 

(2)  In  the  case  of  a  public  community 
college  or  public  technical  institute,  the 
State  commission  has  found  that — 

(i)  The  institution  is  organized 
principally  to  provide  two-year 
academic  programs  of  the  types 
specified  in  section  782(6)  of  the  Act; 
and 

(ii)  More  than  50  percent  of  the 
institution’s  full-time  equivalent  student 
enrollment  is  in  those  types  of  programs. 

(c)  An  institution  qualifies  for  grants 
under  section  703  of  the  Act  if  the 
Commissioner  determines  that  the 
institution  does  not  meet  the 
requirements  of  section  702  of  the  Act 
but  does  meet  the  requirements  of 
section  1201  (a)  of  the  Act. 

(d)  An  otherwise  eligible  institution  of 
higher  education  or  a  cooperative 
graduate  center  board  (as  defined  in 
section  782(8]  of  the  Act)  is  eligible  for 
grants  under  Title  VII A  to  reconstruct 
or  renovate  graduate  academic  facilities 
to  meet  apy  of  the  piuposes  of  Title  VII 
E. 

(20  U.S.C.  1132a-l;  1132a-2: 1132d-ll:  1132e- 
1(6);  1132e-l(8];  1141(a)} 

§  170.12  Eligible  applicants  under  section 
771(aH2)(A)  of  the  Act 

(a)  Eligible  applicants  for  assistance 
to  remove  architectural  barriers  to  the 
handicapped  for  purposes  of  program 
accessibility  under  Section  504  are 
institutions  of  higher  education  or 
cooperative  graduate  center  boards 
that — 

(1)  Meet  the  eligibility  requirements  of 
§  170.11;  and 

(2)  Demonstrate,  to  the  satisfaction  of 
the  State  commission,  that  their  “costs 
required  by  Section  504”  fall  within  the 
definition  of  “financial  hardship”  or  the 
definition  of  “high  absolute  cost." 

(b)  If  an  applicant  qualifies  under  both 
definitions  in  paragraph  (a)(2],  the  State 
commission  shall  consider  the 
application  under  the  definition  that  is 
more  advantageous  to  the  applicant. 

(20  U.S.C.  1132(a)(2)(A);  H.  Kept.  96-244,  page 
85] 


§  170.13  State  plans. 

(a)(l]  For  each  fiscal  year  that  it 
desires  to  participate  in  the  Title  VII A 
program,  a  State  shall  submit  a  plan  to 
the  Commissioner. 

(2)  The  Commissioner  determines  the 
form  in  which  the  State  submits  its  plan 
and  specifies  the  type  of  information 
that  the  State  shall  supply. 

(3)  The  plan  shall  specify  the  criteria 
by  which  the  State  determines  relative 
priorities  of  projects  (as  explained  in 

§  170.14). 

(4)  The  Conunissioner  must  receive 
the  plan  at  least  60  days  prior  to  the  first 
closing  date  set  out  in  the  plan. 

(5)  The  Commissioner  approves  the 
plan  if  the  Commissioner  is  satisfied  it 
meets  the  requirements  of  section  704(a) 
(submission  and  contents  of  State  plans] 
of  the  Act. 

(b)  If  the  State  intends  to  continue  its 
existing  plan  for  the  following  fiscal 
year,  the  Commissioner  must  receive 
notification  in  writing  at  least  60  days 
before  the  first  closing  date  of  that  next 
fiscal  year. 

[cYAmendments  to  State  plans. 

(1)  The  Commissioner  determines  the 
form  in  which  the  State  submits  a 
proposed  amendment  to  its  plan. 

(2)  The  State  may  at  any  time  submit 
an  amendment  to  its  plan. 

(3)  The  State  shall  xmiformly  apply 
any  amendment  to  all  applications 
received  by  the  first  closing  date 
following  the  approval  of  that 
amendment. 

(4)  Unless  otherwise  specified  in  the 
State  plan,  an  amendment  becomes 
effective  immediately  when  the 
Commissioner  approves  it. 

(5)  Paragraph  (c](4]  of  this  section 
does  not  apply  to  an  amendment  that — 

(i)  Affects  the  standards  and  methods 
for  determining  priorities; 

(ii)  Alters  the  Federal  share;  or 

(iii)  Changes  a  closing  date. 

(6)  The  types  of  amendments  referred 
to  in  paragraph  (c](5]  of  this  section 
become  effective — 

(i)  No  sooner  than  60  days  after  the 
Commissioner  receives  them;  and 

(ii)  In  no  case,  no  sooner  than  30  days 
after  the  Commissioner  approves  them. 

(7)  Amendments  of  a  State  plan 
required  by  legislation  or  new  or  revised 
regulations  may  be  effective 
immediately  after  the  Commissioner 
approves  them. 

(20  U.S.C.  1132a-3) 

§170.14  Criteria  for  determining  relative 
priorities  of  eligible  projects. 

The  following  requirements  govern  the 
standards  and  methods  for  determining 
priorities  in  ranking  projects  under  a 
State  plan; 


(a)  A  State  shall  specify  separately  in 
its  plan  criteria  and  methods  for 
determining  the  relative  priorities  of 
eligible  projects  for  the  construction, 
reconstruction,  or  renovation  of 
academic  facilities  for — 

(1)  Public  community  colleges  and 
public  technical  institutes;  and 

(2)  Other  institutions  of  higher 
education. 

(b) (1)  The  State  commission  shall 
assign  points  to  each  criterion  according 
to  an  objective  method  contained  in  the 
State  plan. 

(2)  In  determining  relative  priorites  for 
institutions  and  branch  campuses,  the 
commission  shall  apply  each  criterion 
uniformly. 

(c)  The  State  shall  develop  its  critiera 
and  methods  for  determining  relative 
priorities  on  the  basis  of — 

(1)  Information  to  be  included  by  the 
applicant  in  the  application  form  that 
the  Commissioner  prescribes; 

(2)  Supplemental  information 
requested  from  all  applicants  by  the 
State  commission;  and 

(3)  Data  on  file  with  the  State 
commission,  including  public  reports  or 
publications. 

(d)  The  State  shall  specify  in  its  plan 
criteria  and  methods  for  determining 
priority  between  or  among  applications 
receiving  identical  scores. 

(e)  Among  its  criteria  for  determining 
relative  priorities  for  institutions  and 
branch  campuses,  the  State  shall  include 
the  following: 

(1)  Increase  in  enrollment 

(1)  One  or  more  criteria  shall  deal  with 
the  extent  of  the  estimated  numerical  or 
percentage  increase,  or  both,  in  full-time 
equivalent  undergraduate  student 
enrollment  at  the  campus  at  which  the 
construction,  reconstruction,  or 
renovation  is  to  take  place. 

(ii)  This  estimated  increase  shall 
cover  five  fall  terms  separately,  starting 
with  the  fall  term  preceding  the  closing 
date  for  which  the  application  is  being 
considered  and  each  of  the  next  four  fall 
terms  after  that  closing  date. 

(iii)  The  State  commission  shall  assign 
at  least  five  percent  of  the  total  possible 
point  score  to  this  criterion. 

(iv)  The  provisions  of  paragraphs 

(e)(l)(i),  (ii),  and  (iii)  of  this  section  shall 
not  apply  to  an  application  under  Title 
VII E. 

(2)  Increase  in  capacity. 

(i)  One  or  more  criteria  shall  deal  with 
the  amount  or  percentage,  or  both,  by 
which  the  proposed  project  will  increase 
the  assignable  area  in  instructional, 
library,  and  health  care  facilities  at  that 
campus. 

(ii)  The  commission  shall  assign  at 
least  10  percent  of  the  total  possible 
point  score  to  this  criterion. 
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(iii)  The  provisions  of  paragraphs 

(e)(2](i)  and  (ii)  of  this  section  shall  not 
apply  to  an  application  under  Title  VII 
E. 

(3)  Use  of  existing  facilities. 

(i)  One  or  more  criteria  shall  deal  with 
the  effective  use  of  existing  academic  ^ 
facilities. 

(ii)  The  commission  shall  assign  at 
least  five  percent  of  the  total  possible 
point  score  to  this  criterion. 

(4)  Enrollment  of  low-income 
students. 

(i)  A  criterion  shall  deal  with  the 
extent  of  the  applicant’s  commitment  to 
the  enrollment  of  a  substantial  number 
of  students  from  low-income  families. 

(ii)  The  conunission  shall  assign  at 
least  five  percent  of  the  total  possible 
point  score  to  this  criterion. 

(5)  Enrollment  of  disabled  veterans. 

(i)  A  criterion  shall  deal  with  the 
extent  of  the  applicant's  commitment  to 
the  enrollment  of  a  substantial  number 
of  disabled  veterans  returning  to  civilian 
life. 

(ii)  The  commission  shall  assign  at 
least  five  percent  of  the  total  possible 
point  score  to  this  criterion. 

(f)  The  State  plan  may  include 
additional  objective  criteria  for 
determining  relative  priorities  as  long  as 
none  of  those  criteria  is  inconsistent 
with  the  criteria  specified  in  paragraph 
(e)  of  this  section. 

(g)  The  State  plan  may  not  consider 
adverse  to  the  ranking  of  an  application 
an  institution’s  readiness  to  admit  out- 
of-State  students. 

(h)  The  State  plan  may  not  consider 
any  of  the  following  as  a  priority  either 
in  favor  of  or  adverse  to  the  ranking  of 
an  application: 

(1)  The  type  of  control  or  sponsorship 
of  the  applicant  institution. 

(2)  The  fact  that  the  project  had 
commenced  before  the  date  of  the 
application. 

(3)  The  fact  that  part  of  the  cost  of  the 
project  had  been  incurred  prior  to,  or 
under  a  contract  entered  into  before,  the 
date  of  the  application. 

(i)  The  commission  shall  insure  that 
all  potential  applicants  are  informed 
about  the  forms,  definitions,  and 
supplementary  data  sources  that  the 
commission  uses — 

(1)  In  applying  the  required  and 
optional  criteria  in  the  State  plan;  and 

(2)  In  determining  relative  priorities. 

(20  U.S.C.  1132a-5(a)) 

(j)  For  projects  authorized  under 
section  771(a)(2)(A)  of  the  Act — for  the 
removal  of  architectural  barriers  for 
purposes  of  Section  504  accessibility — 
the  State  plan  shall,  in  addition  to  the 
criteria  in  paragraphs  (e)  3, 4,  and  5  of 


this  section,  include  at  least  the 
following  criteria: 

(1)  Amount  of  assignable  square  feet 
of  academic  facilities  to  be  made 
accessible  by  the  proposed  project. 

(1)  One  or  more  criteria  shall  deal  with 
the  extent  to  which  eligible  academic 
facilities  will  be  made  accessible  by  the 
proposed  project. 

(ii)  The  commission  shall  assign  at 
least  10  percent  of  the  total  possible 
point  score  to  this  criterion. 

(2)  Percent  of  assignable  square  feet 
of  academic  facilities  to  be  made 
accessible  by  the  proposed  project. 

(i)  One  or  more  criteria  shall  deal  with 
the* percentage  of  assignable  square  feet 
of  eligible  academic  facilities  that  will 
be  made  accessible  on  that  campus  by 
the  proposed  project. 

(ii)  The  commission  shall  assign  at 
least  10  percent  of  the  total  possible 
point  score  to  this  criterion. 

(3)  Percent  of  “costs  required  by 
Section  504“ incurred  by  the  applicant 
as  of  the  application  filing  date. 

(i)  One  or  more  criteria  shall  give 
recognition  to  the  extent  to  which  an 
institution  undertook  compliance  with 
Section  504  without  Federal  financial 
assistance. 

(ii)  The  commission  shall  assign  at 
least  10  percent  of  the  total  possible 
point  score  to  this  criterion. 

(4)  Age  of  buildings. 

(i)  One  or  more  criteria  shall  deal  with 
the  percentage  of  gross  square  feet  of 
structural  space — on  the  applicant's 
campus— constructed  before  January  1, 
1960  or  some  other  uniformly  applicable 
date  that  the  State  commission 
considers  more  appropriate. 

(ii)  The  commission  shall  assign  at 
least  10  percent  of  the  total  possible 
point  score  to  this  criterion. 

(5)  “Costs  required  by  Section  504" 
per  full-time  equivalent  student 
enrollment. 

(i)  One  or  more  criteria  shall  deal  with 
the  extent  of  the  Section  504  compliance 
cost  per  full-time  equivalent  student 
enrolled  at  the  applicant  institution. 

(ii)  The  commission  shall  assign  at 
least  15  percent  of  the  total  possible 
point  score  to  this  criterion. 

(6)  “Costs  required  by  Section  504” 
per  square  foot  of  total  assignable 
areas. 

(i)  One  or  more  criteria  shall  deal  with 
the  extent  of  the  Section  504  compliance 
costs  per  square  foot  of  total  assignable 
areas  at  the  institution  or  branch 
campus  for  which  application  for 
assistance  has  been  submitted. 

(ii)  The  commission  shall  assign  at 
least  15  percent  of  the  total  possible 
point  score  to  this  criterion. 


(7)  Optional. 

The  State  commission  may  assign  in 
the  State  plan  15  percent  of  the  total 
possible  point  score  to  other  criteria  the 
commission  determines  appropriate, 
provided  those  criteria  are  approved  by 
the  Commissioner. 

(20  U.S.C.  1132d-ll(a)(l)(A);  H.  Kept.  96-244, 
page  85) 

§  1 70. 1 5  Conditions  for  grant  approval. 

(a)  With  the  exception  of  paragraphs 
(e)  and  (f).  this  section  does  not  apply  to 
an  application  for  a  project  authorized 
under  Title  VII E. 

(b)  The  Commissioner  approves  an 
application  under  Title  VII A — other 
than  an  application  under  Title  VII E — 
only  if  the  Commissioner  is  satisfied,  on 
the  basis  of  information  submitted  with 
the  application,  that — 

(1)  The  facilities  included  in  the 
proposed  project  are  intended 
predominantly  for — 

(1)  Programs  of  undergraduate 
instruction  or  programs  of  extension  and 
continuing  education; 

(ii)  Health  care  to  students  or 
personnel  of  the  institution;  or 

(iii)  Both; 

(2)  The  applicant  meets  the 
requirement  of  section  705  (Eligibility  for 
Grants)  of  the  Act;  and 

(3)  The  application  meets  all 
requirements  of  section  707(a) 
submission  and  contents  of  applications 
of  the  Act, 

(c) (1)  In  order  to  determine  that  an 
institution  of  higher  education  is  eligible 
for  a  grant  in  accordance  with  section 
705  of  the  Act,  a  State  commission  must 
determine  that — 

(1)  The  project  proposed  by  the 
institution  will  provide  a  substantial 
expansion  of  student  enrollment 
capacity,  health  came  capacity,  or 
extension  and  continuing  education 
capacity;  and 

(ii)  A  substantial  expansion  or 
creation  of  capacity  is  urgently  needed. 

(2) (i)  To  establish  that  a  proposed 
project  will  provide  a  substantial 
expansion  of  student  enrollment 
capacity,  health  care  capacity,  or 
extension  and  continuing  education 
capacity,  the  State  commission  must 
determine  that — 

(A)  The  increase  in  any  one  of  the 
three  types  of  capacities  will  exceed  10 
percent  of  current  capacity;  or 

(B)  In  the  case  of  enrollment  capacity, . 
the  increase  will  be  not  less  than  10,000 
square  feet  of  instructional  and  library 
space. 

(ii)  For  purposes  of  paragraphs 
(b)(l)(i)  and  (b)(2)(i)  of  this  section — 

(A)  "Student  enrollment  capacity" 
means  instructional  and  library 
facilities; 
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(B)  “Health  care  capacity”  means 
infirmaries  and  all  other  rooms  or  areas 
designed  to  be  used  for  medical 
examination  or  treatment  of  students 
and  institutional  personnel;  and 

(C)  “Extension  and  continuing 
education  capacity”  means  academic 
facilities  used  principally  for  extension 
and  continuing  education  programs  of 
the  institution. 

(3)  To  establish  that  substantial 
expansion  or  creation  of  capacity  is 
urgently  needed,  the  State  commission 
must  consider  the  following: 

(1)  The  planned  enrollment  growth  of 
the  institution.  This  growth  must  be  at 
least  10  percent  over  four  years. 

(ii)  Tlie  use  of  existing  space — as 
indicated  by  a  low  capacity/enrollment 
ratio  or  another  measure  of  use — at  the 
campus  the  applicant  has  proposed  for 
expansion;  and 

(iii)  Whether  there  are  serious 
deficiencies  in  the  quality  of  the 
applicant's  programs  due  to 
inadequacies  of  space. 

(4)  As  used  in  section  705  of  the  Act, 
“other  construction,  reconstruction,  or 
renovation  to  be  undertaken  within  a 
reasonable  time”  means  construction, 
reconstruction,  or  renovation  approved 
to  start  within  one  year  of  the  date  of 
the  application. 

(d)  In  determining  whether  an 
institution  of  higher  education  would 
experience  a  decrease  in  enrollement 
capacity  if  an  urgently  needed  facility 
were  not  constructed,  reconstructed,  or 
renovated,  the  Conunissioner  gives 
consideration  to¬ 
ll]  The  age  and  condition  of 

instructional  and  library  facilities  to  be 
withdrawn  fi'om  use;  and 

(2)  Any  other  factors  that  will  cause 
facilities  to  be  functionally  inadequate 
for  instructional  or  library  purposes. 

(20  U.S.C.  1132a-6) 

(e)  The  Commissioner  approved  an 
application  under  Title  VII E  only  if  the 
Commissioner  is  satisfied,  on  the  basis 
of  information  submitted  with  the 
application,  that — 

(1)  The  application  meets  the  basic 
provisions  of  paragraphs  (a)  and  (c)  of 
§  170.8;  and 

(2)  The  application  is  recommended 
by  the  State  commission  according  to 
the  priority  system  established  in  the 
State  plan. 

(20  U.S.C.  1132d-ll(a)) 

(f)  In  the  case  of  applications  for 
assistance  under  section  771(a)(2)(A)  of 
the  Act,  the  State  commission,  prior  to 
ranking  those  applications,  shall  review 
the  applications  to  determine  that — 

(1)  Costs  claimed  as  qualifying  for 
“financial  hardship”  or  “high  absolute 


cost”  are  or  were  “costs  required  by 
Section  504”;  and 

(2)  The  proposed  projects  are  required 
for  compliance  with  Section  504. 

(20  U.S.C.  1132d-ll(a)(2)(A);  H.  Kept.  96-244, 
page  85) 

§  170.16  Application  closing  dates. 

(a)  A  State  shall  establish  in  its  State 
plan  closing  dates  for  submission  of 
applications  for  funds  allotted  under 
sections  702  and  703  of  the  Act, 
including  projects  authorized  by  Title 
VII E. 

(b)  The  State  plan  shall  provide  at 
least  two  closing  dates  during  a  Federal 
fiscal  year  for  each  category  of 
institution  under  §  170.11. 

(c)  All  closing  dates  established  in  the 
State  plan  shall  be  between  October  31 
and  May  15. 

(d)  If  the  Commissioner  permits,  after 
determining  the  presence  of  unusual 
circumstances — 

(1) (i]  The  State  commission  may 
waive  a  closing  date  if  the  commission 
gives  reasonable  prior  notice  of  waiver 
to  the  institutions  that  may  be  affected 
by  that  date. 

(ii)  In  that  case  an  applicant  may  file 
an  application  before  the  next  closing 
date  established  by  the  State 
commission  for  that  fiscal  year; 

(2)  The  State  plan  may  provide  for  a 
closing  date  after  May  15;  or 

(3)  Both  (d)(1)  and  (d](2]  of  this 
section. 

(20  U.S.C.  1132a-3) 

§  170.17  Submission  of  application  to 
State  commission. 

(a)  An  applicant  shall  submit  directly 
to  its  State  commission — 

(1)  Its  application;  and 

(2)  Any  supplemental  information  the 
commission  may  require. 

(b)  The  commission  shall  officially 
record  the  date  of  receipt  of  the 
application. 

(c)  An  applicant  may  not  invite  bids 
for  construction,  reconstruction  or 
renovation  under  the  project  before 
submitting  its  initial  application  to  the 
commission. 

(d) (1)  However,  paragraph  (c)  of  this 
section  does  not  apply  if  an  agency  of 
the  United  States  has  already  approved 
assistance  for  the  project  under  Title  VII 
or  some  other  Federal  construction 
program. 

(2)  In  that  case  the  commission  shall 
consider  the  application  at  only  those 
closing  dates  that  occiir  no  later  than  12 
months  after  the  applicant  has  begun  the 
construction,  reconstruction,  or 
renovation. 

(20  U.S.C.  1132a-6(a)(2)(C)) 


§  170.18  Verification  of  application  data 
and  institutional  and  project  eligibility. 

(a)  Before  determining  the  relative 
priority  or  Federal  share  for  any 
application  under  Title  VII  A,  the  State 
commission  shall  determine  that — 

(1)  The  data  in  the  application  are 
valid;  and 

(2)  The  institution  and  the  project 
meet  basic  eligibility  requirements  of  the 
Act  and  the  regulations  governing  the 
administration  of  the  Act. 

(b) (1)  If,  in  the  opinion  of  the 
commission,  the  eligibility  of  an 
institution  is  questionable,  the 
commission  shall  promptly  forward  a 
copy  of  the  application  to  the 
Commissioner  for  a  clarification  of  that 
eligibility. 

(2)  In  that  case  the  commission  shall — 

(i)  Continue  to  process  and  rank  the 
application  as  if  ^at  application  were 
eligible;  and 

(ii)  Delay  final  action  on  that 
application  until  the  Commissioner 
notifies  the  commission  regarding  the 
applicant’s  eligibility. 

(20  U.S.C.  1132a-6(a)(2)(C)) 

§  170.19  Determination  of  relative 
priorities  and  Federal  shares. 

A  State  commission  shall — 

(a)  Consider  each  eligible  application 
received  by  each  specified  closing  date 
together  with  all  oAer  applications  in 
the  same  category  of  eligible  applicants 
(§  170.11);  and 

(b)  Assign  to  that  application,  in 
accordance  with  the  provisions  of  the 
State  plan,  its — 

(1)  Relative  priority;  and 

(2)  Recommended  Federal  share. 

(20  U.S.C.  1132a-6(a)(2)(D)  and  (E)) 

§  170.20  Procedures  if  funds  are 
insufficient. 

(a) (1)  If,  under  a  State's  allotment, 
fimds  are  insufficient  to  cover  all 
eligible  applications  that  the  State 
commission  considers  in  a  particular 
category  as  of  a  particular  closing  date, 
the  commission  shall  follow  the 
procedures  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  commission  shall  determine — 
according  to  the  State  plan — the  full 
Federal  share  for  each  project,  in  order 
of  relative  priority,  until  the  remaining 
funds  are  insufficient  to  provide  the  full 
Federal  share  for  the  next  project  in 
order  of  priority. 

(b) (1)  'The  State  plan  may  provide  for 
apportionment  of  the  State’s  allotment 
among  closing  dates  during  the  same 
fiscal  year. 

(2)  bi  that  case  the  plan  may  also 
provide  for  the  commission  to  make 
available  immediately — fi'om  funds 
apportioned  to  later  closing  dates,  if 
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any,  in  the  same  fiscal  year— funds 
sufficient  to  provide  a  full  Federal  share, 
as  initially  calculated,  for  the  first 
project  for  which  only  part  of  the 
Federal  share  would  otherwise  have 
been  available. 

(c)  If  the  State  plan  contains  the 
provisions  described  in  both  paragraphs 

(b](l]  and  (b](2]  of  this  section,  the 
commission  shall — 

(1)  Make  available  immediately  funds 
sufficient  to  provide  a  full  Federal  share, 
as  initially  calculated,  for  the  first 
project  for  which  only  part  of  the 
Federal  share  would  oAerwise  have 
been  available;  and 

(2)  Carry  over  to  any  subsequent 
closing  dates  in  the  same  fiscal  year  all 
other  eligible  but  imfunded  applications 
in  that  category  without  requiring  the 
applicants  to  submit  new  applications 
for  those  projects  for  that  fiscal  year. 

(d)  If  the  State  plan  contains  the 
provision  described  in  paragraph  (b)(1) 
of  this  section  but  does  not  contain  the 
provision  described  in  paragraph  (b)(2) 
of  this  section,  the  commission — 

(1)  Shall  carry  over  to  any  subsequent 
closing  dates  in  the  same  fiscal  year  all 
eligible  applications  for  which  a  full 
Federal  share  is  not  available;  and 

(2)  Is  prohibited  fi'om  requiring  those 
applicants  to  submit  new  applications 
for  those  projects  for  the  same  fiscal 
year. 

(e) (1)  If  the  State  plan  does  not 
apportion  the  State’s  allotment  among 
closing  dates  or  if  the  closing  date  is  the 
last  closing  date  in  a  fiscal  year,  the 
commission  shall  ofier  the  remaining 
Federal  funds  as  a  partial  Federal  share 
for  the  first  project — in  order  of  relative 
priority — for  which  less  than  the  full 
Federal  share,  as  calculated,  is 
available. 

(2)  The  commission  or  the  applicant 
may  not  regard  the  offer  and  acceptance 
of  a  lesser  Federal  share  as  diminishing 
the  scope  of  the  project  for  which  the 
partial  share  is  accepted. 

(3)  The  commission  shall  give  the 
applicant  that  agrees  to  accept  a  partial 
Federal  share  the  option  to  submit  a 
supplemental  application,  as  provided  in 
§  170.27. 

(4)  If  an  applicant  declines  to  accept 
the  commission’s  offer  of  a  partial 
Federal  share,  the  commission  shall 
carry  over  to  the  next  closing  date,  if 
any,  in  the  same  fiscal  year — 

(i)  The  remaining  funds;  and 

(ii)  The  application  for  which  an 
applicant  declined  the  partial  Federal 
share. 

(20  U.S.C.  1132a-5(b)) 


§  170.21  Recommendations  by  State 
commission. 

On  completing  its  consideration  of 
applications  for  each  closing  date,  but 
no  later  than  45  days  after  each  closing 
date,  a  State  commission  shall  forward 
the  following  to  the  Commissioner: 

(a)  A  c\irrent  application  summary 
report,  in  a  form  prescribed  by  the 
Commissioner,  for  each  category  of 
applicants.  The  commission  shall  list  in 
its  report — 

(1)  Each  application  received  for  that 
closing  date,  including  those  carried 
over  fi'om  the  previous  closing  date; 

(2)  Each  application  returned  to  an 
applicant  and  the  reason  for  the  return 
of  that  application;  and 

(3)  The  priority  and  Federal  share — 
determined  according  to  the  State 

plan — for  each  project  recommended  for 
Federal  assistance. 

(20  U.S.C.  1132a-3(a)(6)) 

(b)  For  each  project  to  which  the 
commission  has  assigned  a  priority  high 
enoiigh  to  enable  that  project  to  qualify 
for  a  Federal  grant  within  the  amount  of 
funds  available  in  the  allotment  for  the 
State,  the  application  form  and  exhibits 
in  the  number  of  copies  the 
Commissioner  requests. 

(20  U.S.C.  1132a-3(a)(4](B)) 

§  170.22  Notification  to  appiicants. 

A  State  commission  shall — 

(a)  Promptly  notify  an  applicant  of  the 
results  of  all  determinations  regarding 
its  application  as  of  each  closing  date; 
and 

(b)  On  request  and  according  to 
procedmes  that  the  commission  has 
established,  give  an  applicant  access  to 
the  records  of  official  proceedings  on  the 
basis  of  which  the  commission 
determined  relative  priorities  and 
Federal  shares  of  all  applications. 

(20  U.S.C.  1132a-3(a)(2),  (4),  and  (5) 

§  170.23  Disposition  of  applications  not 
recommended  for  grants. 

(a)  A  State  commission  shall  notify 
unsuccessful  applicants  when  funds  are 
no  longer  available  in  the  State 
allotments  for  that  fiscal  year. 

(b)  The  commission  may  retain  an 
application  that  it  does  not  recommend 
for  a  grant  within  the  fiscal  year  in 
which  the  applicant  filed  that 
application. 

(c)  The  commission  may  reconsider 
for  the  following  fiscal  year  an 
application  that  it  has  not  recommended 
for  a  grant  if  the  applicant  requests  the 
commission,  in  writing,  to  reconsider  its 
application  in  that  subsequent  year. 

(d)  If  the  commission  carries  over  an 
application  fi'om  one  closing  date  to  the 
next,  the  applicant  shall  amend  those 


portions  of  the  application  requiring 
data  on  enrollments  and  available 
instructional  and  library  or  health  care 
facilities  or  both — as  appropriate — to 
reflect  most  recent  opening  fall  term 
data. 

(20  U.S.C  1132a-6{a)(l)) 

§  170.24  Grant  award. 

For  a  project  application  that  meets 
all  eligibility  requirements  for  an  award 
of  funds  under  Title  VII A  and  has  been 
reconunended  by  the  State  commission, 
the  Commissioner — 

(a)  Approves  the  application; 

(b)  Reserves  Federal  funds  fiom  the 
appropriate  State  allotment;  and 

(c)  Prepares  and  sends  to  the 
applicant  a  grant  award  that  contains 
the  pertinent  terms  and  conditions  of  the 
grant. 

(20  U.S.C.  1132a-6(a)  and  (c)) 

§  170.25  Amendments. 

(a)  Any  time  prior  to  a  closing  date  for 
which  an  applicant  asks  its  State 
commission  to  consider  its  application, 
the  applicant  may  make  changes  in  the 
application  by  informing  the 
commission,  in  writing,  of  those 
changes. 

(b)  After  the  closing  date  the 
commission  may  not  permit  changes  in 
the  application  except  for  corrections  or 
the  submission  of  additional  data  the 
commission  requests. 

(20  U.S.a  1132a-6(a)(l)) 

§  170.26  Project  changes. 

After  a  State  commission  has 
forwarded  a  reconunended  project  to  the 
Conunissioner,  the  Commissioner  does 
not  approve  any  substantial  changes  in 
the  nature  or  scope  of  the  project  until 
the  Commissioner  determines  that  those 
changes  would  not  have  affected  the 
commission’s  original  recommendation 
of  the  project  for  a  grant. 

(20  U.S.C.  1132a-6(a){2)(q) 

§  170.27  Supplemental  applications. 

(a)  If  an  apphcant  has  received 
approval  of  a  Title  Vn  A  grant  but  has 
not  received  the  maximum  Federal  share 
allowable  under  the  Act  or  the 
applicable  State  plan,  the  applicant  may 
file  a  supplemental  application. 

(b)  A  supplemental  application — 

(1)  Must  be  in  the  form  of  a  written 
request  to  the  State  commission;  and 

(2)  Must  contain  all  amended 
application  data  necessary  to  enable  the 
commission  to  assign  a  priority  to  the 
application  and  to  calculate  a  revised 
eligible  development  cost  of  the  project, 
if  applicable. 
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(c)  However,  the  commission  may  not 
consider  a  supplemental  application 
for — 

(1)  A  closing  date  that  is  more  than  12 
months  after  the  applicant  has  started 
construction,  reconstruction,  or 
renovation;  or 

(2)  A  closing  date  that  is  after  the  date 
the  applicant  has  substantially 
completed  the  project. 

(20  U.S.C.  1132a-6{b)) 

§  170.28  Standards  for  determining 
Federai  share  of  eiigibie  projects. 

(a)  A  State  plan  must — 

(1)  Specify  as  a  imiform  percentage 
the  Federal  share  of  the  costs  eligible  for 
Federal  financial  assistance;  or 

(2)  Prescribe  the  standards  or  methods 
by  which  the  State  commission 
determines  the  Federal  sheu'e  of  the 
costs. 

(b)  The  Federal  share  of  project  costs 
may  not  exceed  the  percentage  of  the 
eligible  development  cost  as  specified  in 
section  706(b)(2)  of  the  Act. 

(c)  Standards  and  methods  for 
determining  the  Federal  share  of  eligible 
costs  must — 

(1)  Be  objective  and  simple  to  apply; 

(2)  Be  based  on  the  data  that 
applicants  are  required  to  include  in 
their  applications;  and 

(3)  Be  consistent  with  the  standards  in 
the  State  plan  for  determining  relative 
priorities. 

(20  U.S.C.  1132a-5(b)) 

(d)  For  projects  for  the  removal  of 
architectural  barriers  authorized  imder 
Title  VII E,  the  Federal  share  may — 

(1)  Not  exceed  50  percent  of  the 
eligible  project  cost  if  the  applicant 
qualified  for  assistance  on  the  basis  of 
“financial  hardship”;  or 

(2)  Not  exceed  25  percent  of  the 
eligible  project  cost  if  the  applicant 
qualified  for  assistance  on  the  basis  of 
“high  absolute  cost.” 

(20  U.S.C.  1132a-5(b)(2);  1132d-ll(a)(2)(A}) 

§  1 70.29  Adjustments  in  the  amount  of 
Federal  share. 

(a)  If  the  Commissioner  finds  that  the 
costs  eiigibie  for  Federal  assistance  in  a 
project  are  less  than  those  provided  for 
in  the  grant  award,  the  Commissioner 
redetermines  the  amount  of  the  Federal 
share. 

(b)  The  Commissioner  bases  the 
amount  of  the  revised  grant  on — 

(1)  The  lesser  eligible  costs,  using  the 
State  plan  provisions  that  were  in  effect 
at  the  time  the  State  commission 
recommended  the  project  for  a  grant; 
and 

(2)  The  assumption  that  sufficient 
funds  were  available  in  the  State 
allotment  at  that  time  to  provide  the 
maximum  Federal  share. 


(c)(1)  If  the  Commissioner  finds  that 
the  redetermined  share  is  less  than  the 
maximum  amount  authorized  by  the 
grant,  the  Commissioner  reduces  the 
grant  accordingly. 

(2)  If  the  Commissioner  finds  that 
there  has  been  an  overpayment  of 
Federal  funds,  the  grantee  shall 
immediately  remit  that  overpayment  to 
the  Commissioner. 

(3)  If  the  Commissioner  finds  that  the 
redetermined  Federal  share  is  equal  to 
or  greater  than  the  maximum  amount 
au&orized  by  the  grant,  the  amount  of 
the  grant  shall  be  the  Federal  share. 

(20  U.S.C.  1132a-6(c)) 

Subpart  C— Grants  for  Construction, 
Reconstruction,  or  Renovation  of 
Graduate  Academic  Faciiities  Under 
Titie  ViiBoftheAct 

§  170.41  Purpose  and  eligibility. 

(a)  This  subpart  governs  grants  from 
funds  available  under  Title  VII B  of  the 
Act. 

(b) (1)  The  Commissioner  awards 
grants  for  the  construction, 
reconstruction,  or  renovation  of 
academic  facilities  dedicated  to  the 
provision  of  graduate  education — 
including  facilities  essential  to  their 
operations — except  for  projects  related 
to  Title  VII E  (as  described  in  section 
771(a)  (1)  and  (2)  of  the  Act). 

(2)  Those  eligible  for  grants  under  this 
paragraph  are — 

(1)  Institutions  of  higher  education; 
and 

(ii)  Cooperative  graduate  center 
boards  (as  defined  in  section  782(8)  of 
the  Act). 

(20U.S.C.  1132b(a)(l)) 

(c) (1)  The  Commissioner  awards 
grants  or  enters  into  contracts  for  the 
construction  of  facilities  for  model 
intercultural  programs  designed  to 
integrate  the  educational  requirements 
of  substantive  knowledge  and  language 
proficiency. 

(2)  Those  eligible  for  grants  under 
paragraph  (c)(1)  of  this  section  are 
institutions  of  higher  education. 

(20U.S.C.  1132b(a)(2)) 

§  170.42  Submission  of  application. 

(a)  An  applicant  shall  submit  its 
application  in  accordance  with  section 
722(a)(1)  of  the  Act  at  the  time,  in  the 
manner,  and  containing  the  information 
that  the  Commissioner  specifies. 

(b)  The  applicant  may  not  invite  bids 
under  the  project  before  submitting  its 
application  to  the  Commissioner. 

(20  U.S.C.  1132b-l  (a)  and  (b)) 


§170.43  Facilities  panel. 

(a)  The  Commissioner  approves  an 
application  for  a  grant  for  construction, 
reconstruction,  or  renovation  of 
graduate  facilities  only  after  obtaining 
the  advice  and  recommendations  of  a 
panel  of  specialists  who  are  not 
employees  of  the  Federal  Government 
and  who  are  competent  to  evaluate  the 
application. 

(b)  The  panel — referred  to  in  §  170.44 
as  facilities  panel — 

(1)  Reviews  the  application  in  terms  of 
the  criteria  in  §  170.44;  and 

(2)  Makes  a  recommendation  to  the 
Commissioner  for  the  approval  or 
disapproval — in  whole  or  in  part — of  the 
application. 

(20  U.S.C.  1132b-l(b)) 

§  170.44  Criteria  for  evaluating 
applications. 

In  determining  relative  priorities  for 
recommending  applications  for  grants 
for  construction,  reconstruction,  or 
renovation  of  graduate  facilities,  a 
facilities  panel  takes  into  consideration 
at  least  the  following  unweighted 
factors: 

(a)  The  extent  to  which  the  program(s) 
to  be  assisted  by  the  proposed  project 
are  likely  to  contribute  to — 

(1)  The  establishment  or  development 
of  a  graduate  school  or  cooperative 
graduate  center  of  excellence;  or 

(2)  The  inq)rovement  of  an  existing 
graduate  school  or  cooperative  graduate 
center. 

(b)  The  extent  to  which  the  proposed 
project  is  likely  to  increase  the  capacity 
of  the  applicant  to  supply  highly 
qualified  personnel  critically  needed  by 
the  community,  industry,  and 
government  and  for  research  and 
teaching. 

(c)  The  extent  to  which  the  proposed 
project  will  assist  in  attaining  a  wider 
distribution  throughout  the  United 
States  of  graduate  schools  and 
cooperative  graduate  centers. 

(d)  The  capability  of  the  applicant  to 
give  full  financial  support  to  its  graduate 
program  in  general  and  specifically  to 
the  program(s)  of  graduate  education 
that  the  proposed  project  would  assist. 

(e)  The  extent  to  which  the  program(s) 
that  the  proposed  project  would  assist 
are  likely  to  draw  to  Ae  institution  both 
graduate  students  and  faculty  of  a  high 
level  of  competence. 

(f)  The  adequacy  of — 

(1)  The  applicant’s  existing  academic 
facilities  with  respect  to  the  present 
demands  made  on  them  and  the 
demands  that  can  reasonably  be 
expected  to  be  made  on  them  in  the 
foreseeable  future;  and 
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(2)  Particularly  those  facilities,  if  any, 
available  to  conduct  the  program(s]  that 
the  proposed  project  would  assist. 

(g)  The  extent  to  which  the  proposed 
project  is  likely  to  contribute 
significantly  to  the  quantity  or  quality, 
or  both,  of  graduate  education  in  a 
relatively  wide  geographic  area. 

(20  U.S.C.  1132b-l(a)) 

Subpart  D— Loans  for  Construction, 
Reconstruction,  or  Renovation  of 
Academic  Faciiities  Under  Titie  VII C  of 
the  Act 

§  170.51  Purpose  and  eligibility. 

(a)  The  Conunissioner  makes  loans — 
under  Title  VII C  of  the  Act — for  the 
construction,  reconstruction,  or 
renovation  of  academic  facilities. 

(b)  Those  eligible  for  loans  are — 

[1]  Institutions  of  higher  education; 
and 

(2)  Higher  education  building 
agencies. 

(c)  No  loan  exceeds  $5  million  per 
campus  for  a  Federal  fiscal  year. 

(20  U.S.C.  1132c(aK2),  1132d-ll(a)) 

§  170.52  Submission  of  applications. 

(a)  An  applicant  for  a  loan  shall 
submit  its  application  at  the  time,  in  the 
manner,  and  containing  the  information 
that  the  Conunissioner  specifies. 

(b)  The  applicant  may  not  invite  bids 
under  the  project  before  submitting  its 
application  to  the  Conunissioner. 

(c) (l)  The  applicant  shall  send  a  copy 
of  its  application  to  the  State 
commission  before  submitting  it  to  the 
Commissioner. 

(2)  The  conunission  shall  review  and 
evaluate  the  application  and  provide 
comments  to  the  Commissioner 
regarding — 

(i)  Use  of  space; 

(ii)  Enrollment  data;  and 

(iii)  The  overall  need  for  the  facility — 
or  for  the  reconstruction  or  renovation 
of  facilities — for  which  the  applicant  has 
requested  assistance. 

(3)  Following  its  review,  the 
commission  shall  furnish  its  evaluation 
to  the  applicant. 

(4)  If  the  applicant  does  not  agree  with 
the  evaluation,  the  applicant  may 
include  with  its  application  to  the 
Commissioner  a  statement  supporting  its 
position. 

(d)  The  conunission  shall  submit  the 
application  to  the  Conunissioner 
together  with  all  State  clearinghouse 
comments  required  by  0MB  Circular  A- 
95. 

(e)  If  the  State  commission  is  not  the 
agency  serving  as  the  State 
postsecondary  education  conunission 
authorized  under  section  1202(a]  of  the 


Act,  the  State  commission  shall  afford 
the  latter  the  opportunity  to  review  and 
evaluate  an  application  filed  under  Title 

vnc. 

(20  U.S.C.  1132c(a)(2),  1132d-ll(a),  1142a) 

§  170.53  Special  terms  and  conditions. 

Before  approving  a  loan  the 
Commissioner  requires  the  following 
evidence  and  assmances: 

(a)  Satisfactory  evidence  that  the 
applicant  has  or  will  have  a  full  title  or 
interest  in  the  site,  including  right  of 
access,  that  is  sufficient  to  insure  the 
applicant's  undisturbed  use  and 
possession  of  the  facilities  for  not  less 
than  the  useful  life  of  the  facilities  or  50 
years,  whichever  is  longer. 

(b)  Satisfactory  evidence  that  the 
applicant  is  able  to  comply  with  the 
appropriate  terms  and  conditions  for 
repayment  of  the  loan. 

(c)  Satisfactory  evidence  that  the 
applicant  has  the  necessary  legal 
authority  to — 

(1)  Finance;  construct,  reconstruct,  or 
renovate;  and  maintain  the  proposed 
facilities; 

(2)  Apply  for  and  receive  the  proposed 
loan;  and 

(3)  Pledge  or  mortgage  any  assets  or 
revenues  to  be  given  as  secmity  for  the 
proposed  loan. 

(d) (1)  Satisfactory  assurances  that  the 
project — 

(1)  Is  related  to  a  plan  for  development 
of  the  applicant  institution,  branch 
campus,  or  higher  education  building 
agency;  and 

(ii)  Is  associated  with — 

(A)  A  planned  increase  in  student 
enrollment;  or 

(B)  A  planned  improvement  in  the 
instructional  programs  offered  by  the 
applicant. 

(2)  However,  with  respect  to 
reconstruction  and  renovation  projects 
authorized  under  Title  VII E,  the 
Commissioner  does  not  require  the 
assurances  specified  in  paragraph  (d)(1) 
of  this  section. 

(e) (1)  Satisfactory  assurance  that  the 
applicant  will  not,  without  the  consent 
of  the  Commissioner,  mortgage  to  others 
during  the  life  of  the  loan  the  facility 
constructed,  reconstructed,  or  renovated 
with  the  aid  of  the  loan. 

(2)  However,  a  borrower  does  not 
require  the  Commissioner’s  consent  to 
mortgage  facilities  reconstructed  or 
renovated  under  Title  VII E  unless  the 
Commissioner  has  a  mortgage  on  the 
facilities  as  securitiy  for  a  loan  under 
this  subpart. 

(20  U.S.C.  1132o-2(b)(l)) 

(f) (1)  Satisfactory  assurance  that  the 
applicant  will  finance  not  less  than  20 


percent  of  the  development  cost  of  the 
facility  from  non-Federal  sources. 

(2)  However,  the  Commissioner 
waives  this  assurance  for  an  institution 
that  has  qualified  as  a  developing 
institution  under  Title  III  of  the  Act. 

(20  U.S.C.  1055(b),  1132o-l(a),  1132d-ll) 

§  170.54  Determination  of  non>avaiiability 
of  equaily>as-favorabie  terms  and 
conditions. 

(a)  The  Commissioner  considers 
making  a  loan  only  if  the  Commissioner 
finds  that  the  applicant  is  imable  to 
secure  from  other  sources  a  loan  with 
terms  and  conditions  equally  as 
favorable  as  the  terms  and  conditions 
applicable  to  loans  under  this  part. 

(b)  In  order  to  assist  the 
Commissioner  in  making  this 
determination,  the  applicant  shall 
comply  with  any  procedures  the 
Conunissioner  may  estabhsh,  including 
public  advertising  for  bids. 

(20  U.S.C.  1132c-l(a)(2).  1132d-ll(a)) 

§  170.55  Forms  of  evidence  of 
indebtedness. 

An  applicant  shall  furnish  to  the 
Conunissioner  evidence  of  indebtedness 
in  the  form  the  Commissioner  prescribes 
in  the  loan  agreement  and  in  the  terms 
and  conditions  of  the  loan  agreement. 

(20  U.S.C.  1132o-2(b),  1132d-ll(a)) 

§  170.56  Security  for  loans. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  applicant  shall 
secure  a  loan  in  a  manner  the 
Commissioner  finds  will  reasonably 
assure  repayment.  The  security  may  be 
one  or  a  combination  of  the  following: 

(1)  A  first  mortgage  on  the  facilities 
and  site  of  those  facilities. 

(2)  Negotiable  stocks  or  bonds  of  a 
quality  and  value  acceptable  to  the 
Commissioner. 

(3)  A  pledge  of  unrestricted  and 
unencumbered  income  from  an 
endowment  or  other  trust  fund 
acceptable  to  the  Commissioner. 

(4)  A  pledge  of  a  specified  portion  of 
the  applicant’s  annual  general  or  special 
revenues'  acceptable  to  the 
Commissioner. 

(5)  General  obligations  to  the 
applicant  by  a  State  or  local  public 
body. 

(6)  Other  types  of  security  the 
Commissioner  may  find  acceptable  in 
specific  instances. 

(20  U.S.C.  ll32c-l(b)) 

(b)  However,  the  Commissioner  may 
make  an  imsecured  loan,  on  a 
reconstruction  or  renovation  project 
authorized  under  Title  VII E,  if  the  loan 
is  for  no  more  than  seven  years. 

(20  U.S.C.  Il32d-ll(c)) 
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§  1 70.57  Length  and  maturity  of  loans. 

(a)  The  maximum  repayment  period 
for  a  loan — 

(1)  Under  Title  VII C  shall  be  30  years, 
unless  the  Commissioner  finds  that  a 
longer  repayment  period  is  required;  and 

(20  U.S.C.  Il32c-l(b)) 

(2)  Under  Title  VU  E,  shall  be  20 
years. 

(20  U.S.C.  Il32d-ll(c)) 

(b)  In  no  case,  however,  may  a  loan 
repayment  period  exceed  the  estimated 
usefd  life  of  the  facilities  to  be 
constructed,  reconstructed,  or  renovated 
with  the  aid  of  the  loan. 

(c)  Unless  the  Commissioner 
authorizes  otherwise,  the  borrower  shall 
make  repayment  in  substantially  level 
total  annual  installments  of  principal 
and  interest. 

fd)  The  Commissioner  may  approve  a 
loan  that  does  not  mature  serially  if  that 
type  of  loan  is  necessary  to  be 
compatible  with  an  applicant’s  total 
Hnancial  planning. 

(20  U.S.C.  ll32c-2(b)(l)J 

§  170.58  Opinion  of  bond  counsel. 

(a)  At  appropriate  stages  in  a  loan 
application  and  development  procedure, 
an  applicant  shall  submit — or  arrange  to 
have  submitted — to  the  Commissioner 
opinions  of  bond  counsel — or  of  legal 
counsel,  as  provided  in  paragraph  (d)  of 
this  section — with  respect  to¬ 
ll)  The  legality  of  the  proposed  bond 

or  note  issue; 

(2)  The  legal  authority  of  the  applicant 
to  offer  the  issue  and  secure  it  by  the 
proposed  collateral;  and 

(3)  The  legality  of  the  issue  on 
delivery. 

(b)  As  used  in  this  section,  “bond 
counsel”  means  a  law  firm  or  individual 
lawyer — 

(1)  Who  is  thoroughly  experienced  in 
the  financing  of  construction, 
reconstruction,  or  renovation  projects  by 
the  issuance  of  bonds; 

(2)  Whose  approving  opinions  have 
previously  been  accepted  by  purchasers 
of  bonds  offered  at  public  sales;  and 

(3)  Who,  if  the  borrower  is  a  public 
institution  or  agency,  is  a  recognized 
bond  counsel  in  the  municipal  field. 

(c)  In  each  case  the  counsel  shall 
present  the  following: 

(1)  A  memorandum  by  the  counsel, 
submitted  with  the  loan  application — 

(i)  Stating  that  the  applicant  has  or 
will  have  authority  to— 

(A)  Finance,  construct,  and  maintain 
the  project; 

(B)  Issue  the  proposed  obligations; 
and 


(C)  Pledge  or  mortgage  the  assets  or 
revenues  ^at  the  applicant  is  offering  to 
secure  the  loan;  and 

(ii)  Citing  the  basis  for  the  authority 
referred  to  in  paragraph  (c)(1)  (i)  of  this 
section. 

(2)  A  preliminary  approving  opinion  of 
the  counsel— submitted  at  the  time  the 
applicant  proposes  to  advertise  for  bids 
for  construction,  reconstruction,  or 
renovation — to  the  effect  that  when  the 
bonds  or  notes  described  in  the  loan 
agreement  are  sold  and  delivered,  they 
will — 

(i)  Comply  with  the  applicable 
provisions  of  the  loan  agreement;  and 

(ii)  Be  valid  and  binding  obligations  of 
the  issuer  payable  in  accordance  with 
their  terms. 

(3)  A  final  approving  opinion  of  the 
counsel — delivered  at  the  same  time  as 
the  delivery  of  the  bonds  or  notes — 
stating  that  the  bonds  or  notes — 

(i)  Are  those  described  in  the  loan 
agreement  and  the  authorizing 
proceedings; 

(ii)  Have  been  duly  authorized,  sold, 
and  delivered  to  the  Commissioner;  and 

(iii)  Consititute  the  valid  and  binding 
obligations  of  the  issuer  payable  in 
accordance  with  their  terms. 

(d)(1)  The  Commissioner  may  accept 
the  opinion  of  legal  counsel,  other  than  a 
bond  counsel  as  defined  in  paragraph 
(b)  of  this  section,  after  considering  such 
factors  as — 

(1)  The  amount,  term,  and  security  for 
the  loan;  and 

(ii)  The  legal  or  financial  complexity 
of  the  transaction. 

(2)  As  used  in  paragraph  (d)(1)  of  this 
section,  “legal  counsel”  means  a'law 
firm  or  individual  lawyer — 

(1)  Having  experience  in  the  financing 
of  construction,  reconstruction,  or 
renovation  projects;  and 

(ii)  Whose  opinions  with  regard  to 
that  type  of  financing  have  been 
previously  accepted  by  responsible 
lenders  or  lending  institutions. 

(20  U.S.C.  1132c-2(b)(l).  1132d-ll(a)) 

§  170.59  Determination  of  priorities  for 
loan  approvals. 

(a)(1)  The  Commissioner  processes 
loan  applications  in  the  order  and 
according  to  the  standards  and  methods 
that  the  Commissioner  determines. 

(2)  The  Commissioner — 

(i)  Develops  these  standards  and 
methods  as  may  be  necessary  and 
appropriate  to  encourage  distribution  of 
the  available  loan  funds  according  to 
actual  needs;  and 

(ii)  May — through  a  notice  published 
in  the  Federal  Register — establish 
closing  dates  and  priorities  for 
applications. 


(b)  The  Commissioner  may— through 
notice  in  the  Federal  Register — give 
priority  consideration  to¬ 
ll)  Applications  from  developing 

institutions  (as  defined  in  §  170.1);  or 

(2)  The  degree  of  efficiency  with 
which  the  applicant  is  using  its  present 
facilities;  or 

(3)  Both. 

(c)  The  Commissioner  does  not 
approve  a  loan  application  for  a 
reconstruction  or  renovation  project 
authorized  under  Title  VII E  unless  the 
application  meets  the  conditions 
specified  in  paragraphs  (a)  and  (c)  of 

§  170.8. 

(20  U.S.C.  1132c-2(b),  1132d-ll(a)) 

§  170.60  Loan  agreement. 

(a)  The  Commissioner  prepares  and 
sends  a  loan  offer  to  an  applicant  if — 

(1)  The  application  meets  all 
requirements  of  the  Act  and  the 
regulations  governing  administration  of 
the  Act;  and 

(2)  The  Commissioner  approves  the 
project  and  reserves  funds  for  it. 

(b)  The  loan  offer — 

(1)  Contains  the  terms  and  conditions 
for  the  loan;  and 

(2)  Is  conditioned  on  the  fulfillment  of 
these  terms  and  conditions. 

(c)  The  accepted  loan  offer  constitutes 
the  loan  agreement  between  the 
Commissioner  and  the  applicant  for  the 
partial  financing  of  the  construction, 
reconstruction,  or  renovation  of  the 
approved  project. 

(20  U.S.C.  1132c-2(b).  1132d-ll(a)) 

170.61  Loan  closing. 

Loan  closing  occurs  at  the  time 
deterimined  by  the  Commissioner. 

(20  U.S.C.  1132c-2(b).  1132d-ll(a)) 

§  170.62  Interim  financing. 

(a)  If  necessary,  an  applicant  shall 
arrange  for  interim  financing,  subject  to 
the  approval  of  the  Commissioner,  to 
cover  the  cost  of  construction, 
reconstruction,  or  renovation  pending 
the  loan  closing. 

(b)  If  the  Commissioner  finds  that  the 
applicant  is  unable  to  secure  necessary 
interim  financing  on  reasonable  terms, 
the  Commissioner  may  provide  for 
advances  against  the  approved  loan. 

(20  U.S.C.  1132c-2(b).  1132d-ll(a)) 

§  170.63  Construction  fund. 

(a)(1)  A  borrower  shall  deposit  in  a 
separate  bank  account — 

(i)  The  proceeds  of  the  sale  of  the 
bonds  or  notes; 

(ii)  Any  interim  advances  against  the 
approved  loans;  and 

(iii)  All  other  money  that  the  borrower 
will  use  in  paying  for  the  construction. 
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reconstruction,  or  renovation  of  the 
approved  project. 

(2)  The  separate  account  shall  be 
known  as  the  construction  fund. 

(3)  The  borrower  shall  keep  this 
account  in  a  bank  of  its  choice. 

(4)  The  borrower  shall  make  all 
expenditures  for  the  construction, 
reconstruction,  or  renovation  from  this 
fund. 

(5)  Accounting  for  this  fund  shall  be  in 
accordance  with  generally  accepted/ 
accounting  principles. 

(b)(1)  If  necessary  and  appropriate, 
the  Commissioner  may  approve  other 
arrangements  for — 

(1)  The  deposit  of  construction  funds; 
and 

(ii)  The  accounting  for  those  funds. 

(2)  Those  other  arrangements  must 
provide  adequate  accountability  for  the 
total  construction,  reconstruction,  or 
renovation  receipts  and  expenditures. 

(20  U.S.C.  1132c-2(b),  1132d-ll(a)) 

§  170.64  Investment  of  idle  construction 
funds. 

(a)  If  the  money  on  deposit  in  the 
construction  fund  exceeds  the  estimated 
disbursements  for  the  project  for  the 
next  90  days,  the  Commissioner 
encourages  the  borrower — if  permitted 
by  State  or  local  law — to  invest  those 
excess  funds. 

(b)  If  the  borrower  chooses  to  invest 
the  funds  referred  to  in  paragraph  (a)  of 
this  section,  the  borrower — unless 
otherwise  prohibited  by  State  or  local 
law — shall  invest  those  funds  in — 

(1)  Direct  obligations  of  the  U.S. 
Government;  or 

(2)  Obligations  whose  principal  and 
interest  are  guaranteed  by  the  U.S. 
Government. 

(c)  An  investment  made  in  accordance 
with  paragraph  (b)  of  this  section  shall 
be  in  obligations  that  will  mature  not 
later  than  18  months  from  the  date  of  the 
investment. 

(20  U.S.C.  1132c-2(b),  1132d-ll(a)) 

§  170.65  Disposal  of  balance  remaining  in 
the  construction  fund. 

Upon  full  settlement  with  all 
contractors,  suppliers,  and  the  other 
parties  to  whom  it  has  incurred 
obligations  under  the  project,  the 
borrower  shall  dispose  of  any  money 
remaining  in  the  construction  fund  in 
accordance  with  the  provisions  of  the 
loan  agreement. 

(20  U.S.C.  1132c-2(b),  1132d-ll(a)) 

§  170.66  Moratorium  on  principal  or 
interest  payments  on  loans. 

The  Commissioner  may  approve  a 
moratorium  on  the  repayment  of 
principal  and  interest  installments  on  a 
loan  if  the  borrower — 


(a)  Can  demonstrate  a  temporary 
inability  to  make  those  payments 
without  undue  hnancial  hardship;  and 

(b)  Furnishes,  in  a  plan  acceptable  to 
the  Commissioner,  a  specihc  schedule 
for  repayment  of  the  amounts  in  arrears. 
However,  the  Commissioner  may  permit 
the  borrower  to  defer  submission  of  the 
plan  if  the  borrower — 

(1)  Clearly  demonstrates  that  it  cannot 
reasonably  project  a  specific  repayment 
schedule  due  to  circumstances  beyond 
its  control;  and 

(2)  Satisfactorily  assures  the 
Commissioner  that  it  will  develop  a 
schedule  for  consideration  at  a  future 
date  that  the  Commissioner  designates. 
(20  U.S.C.  1132c-2(b)(5)(A)) 

Subpart  E— Annual  Interest  Grants  for 
Construction,  Reconstruction,  or 
Renovation  of  Academic  Facilities 
Under  Section  745  of  Title  VII C  of  the 
Act 

§  170.71  Purpose  and  eligibility. 

(a)  The  Conunissioner  may  make 
annual  interest  grants  to  reduce  the  cost 
of  borrowing  funds,  other  than  those 
available  imder  this  part,  for  the 
construction,  reconstruction,  or 
renovation  of  academic  facilities. 

(b)  Those  eligible  to  apply  for  annual 
interest  grants  are — 

(1)  Institutions  of  higher  education; 
and 

(2)  Higher  education  building 
agencies. 

(20  U.S.C.  1132C-4) 

(b) (1)  The  Commissioner  considers 
making  an  annual  interest  grant  only  if 
the  applicant  is  unable  to  secure  from 
other  sources  a  loan — up  to  the  amount 
the  Commissioner  may  subsidize  under 
the  law — with  an  interst  rate  equally  as 
favorable  as  the  rate  applicable  to  direct 
Federal  loans  under  Title  VII C  of  the 
Act. 

(2)  In  order  to  assist  the 
Commissioner  in  making  this 
determination,  the  applicant  shall 
comply  with  any  procedures  the 
Commissioner  may  establish,  including 
public  advertising  for  bids. 

(20  U.S.C.  1132c-4(e)(2)) 

(c)  The  Commissioner  does  not  make 
an  annual  interest  grant  for  a  loan  if — 

(1)  A  borrower  is  legally  obligated 
under  that  loan  before  it  has  fried  an 
application  under  this  subpart;  or 

(2)  The  loan  covers  a  construction, 
reconstruction,  or  renovation  activity 
that  the  borrower  began  more  than  12 
months  before  the  closing  date  for  which 
it  requests  an  interest  grant. 

(20  U.S.C.  11320-4) 


§  170.72  Amount  of  annual  interest  grants. 

(a)  Each  interest  grant  that  the 
Commissioner  makes  is  approximately 
equal  to,  but  not  more  than,  the 
difference  between — 

(1)  The  average  annual  debt  service 
that  the  borrower  is  required  to  pay  on 
the  amount  borrowed  from  private 
sources  for  the  project  covered  by  the 
application;  and 

(2)  An  average  annual  debt  service  on 
the  same  amoimt  at  an  interest  rate  of 
three  percent. 

(b)  The  Commissioner  may  amend  the 
amount  of  the  annual  interest  grant 
stipulated  in  the  agreement  to  reflects 
changes  in  the  amount  or  terms  of  the 
loan. 

(c) (1)  If  the  borrower  increases  its 
loan,  it  may  request  of  the 
Commissioner  an  increase  in  the  amount 
of  its  annual  interest  grant. 

(2)  The  borrower  must  make  this 
request — 

(1)  Not  later  than  12  months  after  it 
has  begun  construction,  reconstruction, 
or  renovation;  and 

(ii)  By  submitting  to  the  Commissioner 
an  amended  application. 

(3)  The  Commissioner  considers  the 
request,  subject  to  the  ranking  system 
applicable  at  the  time  the  borrower 
submits  the  request. 

(d) (1)  If,  at  the  time  the  borrower 
becomes  legally  obligated  under  a  loan, 
there  has  been  a  change  in  the  rate  of 
interest  or  the  terms  of  the  loan,  the 
borrower  may  request  of  the 
Commissioner  an  increase  in  the  amount 
of  its  annual  interest  grant. 

(2)  The  Commissioner  considers  the 
request  apart  from  the  ranking  system. 

(20  U.S.C.  1132c-4(b)) 

§  170.73  Submission  of  applications. 

(a)  An  applicant  for  annual  interest 
grants  shall  submit  its  application  at  the 
time,  in  the  manner,  and  containing  the 
information  that  the  Commissioner 
specifres. 

(b)  The  applicant  may  not  invite  bids 
under  the  project  before  submitting  its 
application  to  the  Commissioner. 

(c) (1)  The  applicant  shall  send  a  copy 
of  its  application  to  the  State 
commission  before  submitting  it  to  the 
Commissioner. 

(2)  The  commission  shall  review  and 
evaluate  the  application  and  provide 
comments  to  the  Conunissioner 
regarding — 

(i)  Use  of  space; 

(ii)  Enrollment  data;  and 

(iii)  The  overall  need  for  the  facility — 
or  for  the  reconstruction  or  renovation 
of  the  facility — for  which  the  applicant 
has  requested  assistance. 
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(3)  Following  its  review,  the 
commission  shall  furnish  its  evaluation 
to  the  applicant. 

(4)  If  the  applicant  does  not  agree  with 
the  evaluation,  the  applicant  may 
include  with  its  application  to  the 
Commissioner  a  statement  supporting  its 
position. 

(d)  The  commission  shall  submit  the 
application  to  the  Commissioner 
together  with  all  State  clearinghouse 
comments  required  by  OMB  Circular  A- 
95. 

(e)  if  the  State  commission  is  not  the 
agency  serving  as  the  State 
postsecondary  education  commission 
authorized  under  Section  1202(a)  of  the 
Act,  the  State  commission  shall  afford 
the  latter  the  opportunity  to  review  and 
evaluate  an  application  filed  under 
Section  745  of  the  Act. 

(20  U.S.C.  1132C-4. 1142a) 

§  170.74  Conditions  for  approval  of  annual 
interest  grants. 

The  Commissioner  approves  an 
application  for  annual  interest  grants 
only  if  the  Commissioner  is  satisfied 
that — 

(a)  The  facilities  the  applicant 
proposes  to  construct,  reconstruct,  or 
renovate  are  urgently  needed — 

(1)  To  accommodate  more  students;  or 

(2)  To  replace  inadequate  facilities  in 
order  to  prevent  a  decrease  in  student 
enrollment  capacity; 

(b)  The  applicant  will  have  available, 
as  required,  funds  to  pay  the  total 
development  cost  of  the  facilities; 

(c)  The  applicant  has  or  will  have  a 
full  title  or  interest  in  the  site,  including 
right  of  access,  that  is  sufficient  to 
insure  the  applicant’s  undisturbed  use 
and  possession  of  the  facilities  for  not 
less  than  the  useful  life  of  the  facilities 
or  50  years,  whichever  is  longer. 

(d)  The  applicant  has  the  necessary 
legal  authority  to — 

(1)  Finance;  construct,  reconstruct,  or 
renovate;  and  maintain  the  proposed 
facilities; 

(2)  Apply  for  and  receive  the  proposed 
loan  and  annual  interest  grants;  and 

(3) *Pledge  or  mortgage  any  assets  or 
revenues  to  be  given  as  security  for  the 
proposed  loan;  and 

(e)  The  applicant’s  financing  plan 
meets  the  conditions  of  §  170.76  and  is 
otherwise  practicable  and  feasible. 

(20  U.S.C.  1132C-4) 

§  170.75  Limits  of  Federal  assistance. 

(a)  The  principal  amount  of  a  loan— or 
portion  of  a  loan — on  which  the 
Commissioner  approves  an  annual 
interest  grant,  together  with  the  amount 
of  any  offier  Federal  financial  assistance 
the  applicant  has  obtained  or  is  assured 
of  obtaining  under  any  other  Federal 


program,  may  not  exceed  90  percent  of 
the  eligible  development  cost. 

(b)  The  aggregate  principal  amount  of 
loans — or  portions  of  loans — on  which 
the  Commissioner  approves  annual 
interest  grants  does  not  exceed  $5 
million  per  campus  for  a  Federal  fiscal 
year. 

(20  U.S.C.  1132C-4) 

§  170.76  Approval  of  financing  plans. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  in  order  to  be 
acceptable  to  the  Commissioner,  a 
financing  plan  submitted  under  §  170.73 
must — 

(1)  Provide  that  the  term  of  the  loan 
for  which  the  applicant  requests  an 
annual  interest  grant  does  not  exceed 
the  lesser  of — 

(1)  Thirty  years;  or 

(ii)  The  useful  life  of  the  facilities  that 
the  applicant  proposes  to  construct, 
reconstruct,  or  renovate  with  the  help  of 
the  loan; 

(2)  Provide  that  the  borrower  is  to 
repay  the  loan  in  substantially  level 
annual  installments  of  interest  and 
principal  over  the  term  of  the  loan, 
except  that  the  borrower  may  pay 
interest  only  for  an  initial  period  not 
exceeding  five  years;  and 

(3)  Contain  other  provisions  that  will 
assure  the  Commissioner  that  the 
support  provided  by  the  Commissioner 
over  the  term  of  the  loan  is  no  more  than 
is  necessary  to  carry  out  the  purposes  of 
this  subpart. 

(b) (1)  If  the  Commissioner  finds  that 
unusual  circumstances  warrant  an 
exception,  the  Commissioner  may 
accept  a  financing  plan  related  to  a  loan 
for  which — 

(1)  The  term  is  longer  than  30  years; 

(ii)  The  annual  installments  of  interest 
and  principal  are  not  substantially  level; 
or 

(iii)  Both. 

(2)  However,  the  term  of  a  loan 
otherwise  eligible  for  assistance  under 
this  subpart  may  not  exceed  40  years, 

(20  U.S.C.  1132C-4) 

§  170.77  Evidence  of  lowest  possible  cost 
of  loan. 

(a)  An  applicant  shall  demonstrate  to 
the  satisfaction  of  the  Commissioner 
that  the  loan  it  proposes  to  obtain  is  at 
the  lowest  possible  net  interest  cost. 

(b) (1)  In  the  case  of  an  applicant 
proposing  to  issue  tax-exempt  bonds  to 
finance  the  construction,  reconstruction, 
or  renovation  of  academic  facilities,  the 
Commissioner  considers  the  applicant  to 
meet  the  requirement  in  paragraph  (a)  of 
this  section  if  the  applicant  proposes  to 
sell  those  securities  after  publicly 
advertising  for  bids  for  the  securities  in 


an  advertising  medium  acceptable  to  the 
Commissioner. 

(2)  Before  advertising  these  bonds  for 
sale,  the  applicant  shall  submit  for  the 
Commissioner’s  approval — 

(1)  A  draft  of  the  notice  of  sale;  and 

(ii)  A  statement  of  essential  facts 

concerning  the  sale. 

(c) (1)  An  applicant  proposing  to  issue 
securities  that  are  not  tax-exempt  shall 
submit  to  the  Commissioner  offers  from 
at  least  three  lending  institutions 
normally  engaged  in  making  long-term 
construction,  reconstruction,  or 
renovation  loans. 

(2)  The  applicant  shall  have  given 
each  of  those  institutions  the 
information  necessary  to  enable  it  to 
specify  in  its  offer  the — 

(1)  Amount  of  the  loan; 

(ii)  Interest  rate; 

(iii)  Maturity  period; 

(iv)  Security  provisions;  and 

(v)  Prepayment  provisions. 

(d)  The  applicant — whether  proposing 
to  issue  tax-exempt  bonds  or  proposing 
to  issue  securities  that  are  not  tax- 
exempt — ^may  not  enter  into  a  firm  and 
binding  agreement  with  a  lender  before 
the  Commissioner  has  approved  the 
loan  offer. 

(20  U.S.C.  1132C-4) 

§  170.78  Annual  Interest  grant  agreenient. 

(a) (1)  After  approving  an  application 
for  annual  interest  grants,  the 
Commissioner  prepares  and  sends  to  the 
applicant  a  proposed  agreement 
containing  die  terms  and  conditions  of 
those  grants. 

(2)  The  Commissioner  enters  into  this 
agreement  for  the  benefit  of  the 
applicant  institution  only. 

(b)  The  proposed  agreement  provides 
that  if  the  applicant  does  not.  become 
legally  obligated  under  the  loan  before 
the  Commissioner  puts  the  agreement 
into  effect,  the  Commissioner  does  not 
make  any  grant  under  the  agreement 
unless  the  Commissioner  concurs  in  the 
rate  of  interest  and  other  terms  and 
conditions  of  the  loan. 

(c) (1)  The  applicant  may  not  enter  into 
the  agreement — 

(1)  For  the  benefit  of  third  parties;  or 

(ii)  To  induce — 

(A)  The  making  of  loans  by  third 
parties;  or 

(B)  The  sale  of  bonds  to  third  parties. 

(2)  The  Commissioner  does  not 
entertain  grievances  or  claims  of  third 
parties  with  respect  to  the  agreement 
between  the  Commissioner  and 
applicant  institution. 

(20  U.S.C.  1132C-4) 
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§  170.79  Payment  of  annual  interest 
grants. 

(a)  The  Commissioner  makes 
payments  under  an  annual  interest  grant 
agreement  once  a  year. 

(b)  The  date  of  payment  coincides  as 
closely  as  possible  with — 

(1)  The  anniversary  date  of  the  loan 
or; 

(2)  The  date  when  debt  service 
requirement  related  to  the  loan  is 
greatest. 

(c)  The  payment  date  remains  fixed 
for  the  duration  of  the  loan. 

(d)  The  Commissioner  pays  annual 
interest  grants — 

(1)  Directly  to  the  grantee;  or 

(2)  To  a  trustee,  paying  agent,  or 
lender  to  whom  the  grantee  assigns  the 
payments  with  the  permission  of  the 
Commissioner. 

(20  U.S.C.  1132C-4) 

§  170.80  Reduction  of  grant  if  refinancing 
produces  iower  costs.  * 

If  the  Commissioner  finds  that  a 
grantee  could  have  accelerated 
repayment  of  an  outstanding  loan  or 
obtained  a  new  loan  that  would  have 
resulted  in  a  net  savings  in  the  cost  of 
the  loan,  the  Commissioner  may 
recompute  the  amount  of  the  annual 
interest  grant  as  though  the  grantee  had 
undertaken  that  refinancing. 

(20  U.S.C.  11320-4) 

§  170.81  Application  dosing  dates. 

The  Commissioner  may — through  a 
notice  published  in  the  Federal 
Register — establish  closing  dates  for 
applications  for  annual  interest  grants. 

(20  U.S.C.  1132C-4) 

§  170.82  Preceding  provisions  not 
exhaustive  of  authority  of  the 
Commissioner. 

The  provisions  of  this  subpart  do  not 
exhaust  the  authority  of  the 
Conunissioner  to  impose,  at  any  time  the 
Commissioner  considers  appropriate, 
additional  limitations  with  regard  to — 

(a)  The  amount  of  an  annual  interest 
grant;  or 

(b)  The  amount  on  which  that  grant  is 
based. 

(20  U.S.C.  1132C-4] 

(FR  Doc.  8(>>13073  Filed  4-28-80;  8:45  am) 

BIU.INQ  CODE  4110-02-M 


